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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V. CASE NO. 3:22-cv-2118-X
TIMOTHY BARTONET AL.,
Defendants,

DJD LAND PARTNERS, LLC, and
LDGO001, LLC,
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Relief Defendants.

DECLARATION OF BRADLEY MUTH

IN SUPPORT OF SOUTHERN PROPERTIES CAPITAL, LTD.’S MOTION
FOR _INTERVENTION, OPPOSITION TO RECEIVER’S VERIFIED
MOTIONS FOR APPOINTMENT OF APPRAISER, APPROVAL OF
APPRAISERS, APPROVAL OF HEARINGS AND APPROVAL OF SALES
AND BRIEF IN SUPPORT OF COMPLAINT FOR DECLARATORY
RELIEF WITH RESPECT TO PARC AT WINDMILL FARMS AND
BELLWETHER RIDGE

“My name is Bradley Muth, I am over the age of twenty-one (21), have never been
convicted of a felony or a crime involving moral turpitude, and am fully competent to testify in all
respects. I have personal knowledge of all facts set forth herein.

L. I am a real estate executive with over 30 years of experience in development,
acquisitions, finance, asset management, and portfolio management. I am the President and Chief
Executive Officer of Pillar Income Asset Management (“Pillar”), Transcontinental Realty
Investors, Inc. (“TCI”), and American Realty Investors, Inc. (“ARI”). Pillar, TCI, and ARI are
national real estate companies publicly traded on the New York Stock Exchange that specialize in

the acquisition, development, and management of multifamily and commercial real estate. The
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companies also develop raw land for single family home communities. The companies operate a
portfolio of hundreds of properties, tens of thousands of multifamily units, and thousands of raw
land holdings. I oversee all aspects of investment and operations for the above companies,
including Southern Properties Capital, Ltd. (“SPC”). TCI is the 100% passive owner of SPC. When
TCI and SPC are stated to perform functions, in certain situations its affiliate Pillar is the effective
manager carrying out the functions.

2. Prior to joining Pillar, TCI, and ARI, I served as Senior Managing Director at
ValueRock Realty Partners in California, where I was a member of the firm’s Executive and
Investment Committees with execution oversight of all development, including ground up and
redevelopment activities. Prior to ValueRock, I spent the majority of my career with ING Realty
Partners as partner and Managing Principal. In my career, I have overseen the acquisition,
development, and portfolio management of over $8 billion in real estate investments, including
over 20,000 apartment units across the United States.

Summary of Business Model

3, To provide context, TCI and its affiliates, such as SPC, are in the business of
building and managing properties, including multifamily residential projects. One of the business
models TCI uses when building properties is to outsource the developer role. There are many
business advantages to outsourcing the developer role. For example, by outsourcing the developer
role, TCI can operate a leaner corporate structure by reducing personnel and associated expenses,
such as payroll and benefits. Another advantage is that TCI can delegate to the outside developer
certain responsibilities rather than performing them internally. Responsibilities that TCI can
delegate to the developer include negotiating the acquisition of the real property, pursuing zoning,

obtaining mortgage financing, and setting up processes. Under TCI’s business model, TCI pays
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the developer a developer’s fee for these services. The developer does not invest or contribute its
own money in the project. Once the project is complete and ready for use, the developer transfers
the project to TCI or an affiliate. Under this business model, TCI and the developer intend that
TCI or an affiliate will subsequently own and manage the project.

4. TCI has used this business model of outsourcing the developer on a number of
projects. TCI has outsourced the developer role to a number of developers, including Timothy
Barton (“Barton”). SPC outsourced the developer role to Barton on projects known as Parc at
Windmill Farms (Forney) (“Parc at Windmill Farms” or “Parc at Windmill Project”) and
Bellwether Ridge (DeSoto) (“Bellwether” or “Bellwether Project”) (collectively, the “SPC
Projects™).

5. As discussed in more detail below, the SPC Projects followed the similar business
model, which was that SPC was effectively the primary responsible party and simply outsourced
the developer role to Barton, SPC paid Barton a developer fee, Barton obtained HUD mortgage
financing, pursued zoning, and provided other developer services. SPC provided the land, funded
all of the equity, and managed the construction and operations of the projects. At all times, it was
contemplated that after the development stage, Barton would transfer ownership to SPC, who
would continue with ownership and management of the properties.

6. It is important that for the SPC Projects SPC was not merely a passive lender.
Rather, SPC identified land sites; oversaw and managed entitlement efforts; controlled and funded
planning and design efforts; assembled and maintained required documents for the land
development projects; managed and approved the construction process; provided certificates of
deposit and cash collateral to obtain Letters of Credit; Funded change orders and costs overruns;

and managed the operations and leasing of properties.
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7. As I describe below, TCI’s and SPC’s financial statements issued during
development of the projects evidence the indicia of future ownership from an accounting
perspective. The equity financing mechanism that SPC used on the projects was a mezzanine
loan in the form of a convertible loan, pursuant to which SPC could, and expected to exercise the
option of converting the loan to 100% equity in the project. The low interest rate, 5%, evidences
that the conversion feature was part of the consideration SPC bargained for, especially since this
capital was contributed to the highest risk tranche of the project’s capitalization. This rate is
below typical construction loans with a 60% to 70% loan-to-value (ILTV) and far below the
market required return-on-investment (ROI) on equity funding. Importantly, the mezzanine loans
are secured by a pledge of stock, as described below, and perfected by the filing of UCC

financing statements.

8. On October 3, 2022, SPC sent letters exercising its option to convert its loan to
equity with respect to Parc at Windmill Farms and Bellwether. Although SPC’s exercise remains
subject to certain, what I believe to be ministerial, conditions, SPC exercised its option for its

ownership right in the SPC Projects.

Parc at Windmill Farms

9. SPC exercised its option to own the apartment complex property known as Parc at
Windmill Farms. Parc at Windmill Farms is located in Forney, Texas. It consists of 17 residential
buildings and two clubhouses. The residential buildings total 272 units and have total rentable area
of approximately 280,000 square feet.

A. HUD holds the Mortgage Loan on Parc at Windmill Farms

10. As mentioned, on Parc at Windmill Farms, SPC outsourced the developer role to

Barton. Barton used as developer one of his companies, JMJ Development, LLC (“JMJ”). To
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obtain a mortgage loan for Parc at Windmill Farms, Barton used as borrower his company D4FR,
LLC, a Texas limited liability company (“D4FR”). D4FR obtained the mortgage loan from the
United States Department of Housing and Urban Development (“HUD””). On or about August 25,
2017, DAFR applied for the HUD loan. HUD approved D4FR’s application. HUD agreed to
provide for Greystone Servicing Corporation, Inc. (“Greystone”), to make the loan and administer
to D4FR. The loan was for the principal amount of $36,540,600.00.

11. Following the commitment from HUD, D4FR executed additional HUD loan
documents on or about December 1, 2017, including a Borrower’s Oath, Promissory Note, and
Deed of Trust. True and correct copies of the Promissory Note and Deed of Trust are attached as
Exhibit 1 and Exhibit 2.

B. SPC’s Mezzanine Loan on Parc at Windmill Farms

12. SPC provided the equity capital to fund the remaining amount necessary for the
construction of Parc at Windmill Farms. SPC made a convertible loan to JMJ. SPC and JMJ entered
into a Letter Loan Agreement dated December 14, 2017 (the “Windmill Letter Loan Agreement”).
A copy of the Windmill Letter Loan Agreement is attached as Exhibit 3. It provided that JMJ shall
execute and deliver a Promissory Note. JMJ, as borrower, executed a promissory note in favor of
SPC, as lender, in the principal amount of $7,300,000.00 (the “Windmill Note”). A copy of the
Windmill Note is attached as Exhibit 4.

13.  JMIJ provided to SPC security for the Windmill Note by assigning to SPC all of
JMJ’s right, title and interest in the membership interests of D4FR’s parent company, IMID4, LLC
(“JMID4”). Specifically: TWREF, LLC (“TWRF”) holds a 100% membership interest in JMJAV,
LLC (“JMJAV”). In turn, JMJAV holds a 1% membership interest in JMJD4, and Enoch

Investments, LL.C (“Enoch”) holds the remaining 99% membership interest in JMID4. TWREF,
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JMJAV and Fnoch each executed Amended and Restated Pledge and Security Agreements
pledging to JMJ all of the member interests in JMJAV and JMJD4 (collectively, “Windmill
Amended and Restated Pledge and Security Agreements”). Copies of the Windmill Amended and

Restated Pledge and Security Agreements are attached as Exhibit 5, Exhibit 6 and Exhibit 7. As

a result, TRWF, JMJAV and Enoch pledged to JMJ 100%of the member interests in JMJAV and
JMID4, which JMJ assigned to SPC.

14.  JMJ signed the Assignment of Pledge and Security Agreement (“Windmill
Assignment”). A copy of the Windmill Assignment is attached as Exhibit 8. As a result, all of the
equity interest in D4FR’s parent company, JIMJD4, was pledged to SPC (the “Windmill Collateral”
or “Windmill Pledged Equity”). Importantly, the Windmill Assignment granted SPC the right to
convert the loan to equity, discussed immediately below.

15. Each of the Windmill Amended and Restated Pledge and Security Agreements
includes Section 7.15, titled “Conversion Option.” Section 7.15 provides a mechanism for SPC to
exercise an option to acquire the Windmill Pledged Equity. Section 7.15 states in relevant part:

Upon thirty (30) days’ notice (the “Exercise Notice”), Lender shall
be entitled to exercise an option to acquire the Collateral from
Pledgor for the consideration of $100.00.

16.  The Windmill Letter Loan Agreement and Windmill Promissory Note were
amended several times as follows:

a. On October 1, 2019, JMJ and SPC signed the First Amendment to

Promissory Note adding new requirements for asset management and fees. However, on

the same day, JMJ and SPC rescinded this amendment in its entirety. Copies of the

Amendment and Rescission are attached as Exhibit 9 and Exhibit 10.
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b. On October 25, 2019, IMJ and SPC signed a First Amendment to the Letter
Loan Agreement increasing the prior loan of $7,300,000.00 to $8,300,000.00. A copy of
the First Amendment is attached as Exhibit 11. They executed a Second Amendment to
Promissory Note, to update the loan amount. A copy of the Second Amendment is attached
as Exhibit 12. They executed a First Amendment to each Pledge and Security Agreement
to amend the term “Loan” to refer to increased amount. Copies of the First Amendments
are attached as Exhibit 13.

c. On May 1, 2020, JMJ and SPC executed the Third Amendment to
Promissory Note to extend the maturity date of the loan to November 1, 2020. A copy of
the Third Amendment is attached as Exhibit 14.

d. On November 1, 2020, JMJ and SPC executed the Fourth Amendment to
Promissory Note to extend the maturity date to November 1, 2022. A copy of the Fourth
Amendment is attached as Exhibit 15.

e. On May 31, 2021, JMJ and SPC signed the Second Amendment to Letter
Loan Agreement changing the default provision to provide that an “Event of Default”
includes any default under the development agreement. A copy of the Second Amendment
is attached as Exhibit 16.

17. On May 13 and 14, 2020, multiple UCC financing statements were filed securing
SPC’s interest in the membership interests. They were as follows:
e Texas UCC Financing Statement, Filing # 20-0017679567 (Enoch)

e Delaware UCC Financing Statement, Filing # 20203378223

(TRWF)
e Texas UCC Financing Statement, Filing # 20-0017975172
(IMJAV)
Declaration of Bradley Muth Page 7 of 21
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e Texas UCC Financing Statement, Filing # 20-0017974808
(JMJAV)

e Delaware UCC Financing Statement, Filing # 20203407113
(IMJD4)

Copies of the Financing Statements are attached as Exhibit 17, Exhibit 18, Exhibit 19, Exhibit

20 and Exhibit 21.

C. SPC Exercises its Option to Convert its Loan to Equity

18.  SPC exercised its option set forth in the Windmill Amended Pledge and Security
Agreements. The option allowed SPC to acquire the equity from D4FR for the consideration of
$100.00. SPC exercised its option, thereby converting the loan to an ownership interest to acquire
the equity.

19.  On October 3, 2022, SPC sent a letter exercising its conversion option to Enoch,
TRWEF, IMJAV, D4FR, and JMJ (“Windmill Exercise Letter”). A copy of the Exercise Letter is
attached as Exhibit 22. The Windmill Exercise Letter stated that SPC “hereby exercises its option
to acquire all interest of the addresses [sic] above in the Project known as Parc at Windmill Farms,
Forney, Texas.” SPC attached to the Windmill Exercise Letter a form of “Agreement for Purchase
and Sale” to complete the transfer of the Parc at Windmill Project from D4FR to SPC, once HUD
consented to the transfer. A copy of the form of Agreement is attached to Exhibit 22. SPC also
attached a check for $100.00 as required consideration. A copy of the check is attached to Exhibit
22. The letter was delivered on October 4, 2022 at 8:16 am. A copy of the confirmation of receipt
is attached as Exhibit 23.

20.  After learning that a Receiver had been appointed, SPC notified the Receiver of
SPC’s ownership rights with respect to Parc at Windmill Farms. On November 3, 2022, SPC sent

a letter to the Receiver providing him with a description and copies of: (i) the Windmill Exercise
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Letter; (ii) the Windmill Amended and Restated Pledge and Security Agreements; (iii) the
Windmill Assignment; (iv) the Windmill Note; and (v) the Windmill Letter Loan Agreement and
amendments. SPC also provided the Receiver with a description of the HUD loan documents. A
copy of the November 3, 2022 letter is attached as Exhibit 24.

21.  Importantly, SPC’s November 3, 2022 letter gave notice to the Receiver of the
grounds for SPC’s right to convert its interest to an ownership interest and the procedure for doing
so. SPC wrote:

The terms of the [HUD] Mortgage Documents allow for an
assumption of the loan, subject to the approval of Greystone and
HUD. Section 7.15 of the [Windmill Amended and Restatement
Pledge Agreements] provides the mechanism under which the
Mezzanine Loan can be converted to an ownership interest. Upon
Lender’s exercise, the Pledges contemplate that the Parties will
make application to Greystone and HUD for consent to a Transfer
of Physical Assets (“TPA”). To initiate this process, a signed
agreement for such a purchase must be submitted with the signed
TPA application.

Bellwether Ridge Project

22. SPC exercised its option to own the apartment complex property known as the
Bellwether Ridge Apartments (“Bellwether” or “Bellwether Project”). Bellwether is located in
Desoto, Texas. It consists of nine residential buildings and one clubhouse. The residential buildings
total 150 units with a total rentable area of 140,511 square feet.

A. HUD holds the Mortgage Loan on Bellwether

23. Similar to Parc at Windmill Farms, SPC outsourced the developer role to Barton
for the Bellwether Project. Barton used JMJ as developer. To obtain a mortgage loan for
Bellwether, Barton used as the borrower his company, D4DS, LLC, a Texas limited liability
company (“D4DS”). D4DS obtained a HUD loan. HUD agreed to provide the loan to Greystone,

to administer to D4DS. The loan was for the principal amount of $19,021,200.00.
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24. To finalize the loan, D4DS executed HUD loan documents on or about October 1,
2017, including a Promissory Note and Deed of Trust. Copies of the Promissory Note and Deed

of Trust are attached as Exhibit 25 and Exhibit 26. The Loan was modified to reduce the principal

amount to $18,608,100.00.

B. SPC’s Mezzanine Loan on Bellwether

25.  SPC provided the Bellwether Project with equity financing to fund the construction
of the Bellwether Project in the form of a convertible loan. JMJ, as borrower, executed a note in
favor of SPC, as lender, in the principal amount of $3,800,000.00 (the “Bellwether Note™). A copy
of the Bellwether Note is attached as Exhibit 27.

26.  Similar to Parc at Windmill Farms, JMJ provided to SPC security for the Bellwether
Note by assigning to SPC all of JMJ’s right, title and interest in the membership interests of
D4DS’s parent company, JMJD4. Specifically: TWRF holds a 100% membership interest in
JMJAV. In turn, JMJAV holds a 1% membership interest in JMJID4, and Enoch holds the remaining
99% membership interest in JIMJID4. TWRE, JMJAV and Enoch each executed Amended and
Restated Pledge and Security Agreements pledging to JMJ all of the member interests in JMJAV
and JMJD4 (collectively, “Bellwether Amended and Restated Pledge and Security Agreements”).

Copies of the Bellwether Amended and Restated Pledge and Security Agreements are attached as

Exhibits 28, Exhibit 29 and Exhibit 30. As a result, TRWF, JMJAV and Enoch pledged to JMJ
100% of the member interests in IMJAV and JMJD4, which JMJ assigned to SPC.

27.  JMJ signed an Assignment of Pledge and Security Agreement (“Bellwether

Assignment”). A copy of the Bellwether Assignment is attached as Exhibit 31. As a result, all of

the equity interest in D4DS’s parent company, JMID4, was pledged to SPC (the “Bellwether
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Collateral” or “Bellwether Pledged Equity”). Importantly, the Bellwether Assignment granted
SPC the right to convert the loan to equity, discussed immediately below.

28.  Each of the Bellwether Amended and Restated Pledge and Security Agreements
also included Section 7.15’s “Conversion Option,” granting SPC an option to acquire either the
Bellwether Pledged Equity or the Bellwether Project for consideration of $100.00.

29. On May 13 and 14, 2020, multiple UCC financing statements were filed. They were
as follows:

e Texas UCC Financing Statement, Filing # 20-0017679567 (Enoch)

e Delaware UCC Financing Statement, Filing # 20203378223
(TRWF)

e Texas UCC Financing Statement, Filing # 20-0017975172
(IMJAV)

e Texas UCC Financing Statement, Filing # 20-0017192082
(IMJAV)

e Delaware UCC Financing Statement, Filing # 20203275759
(JMID4)

True and correct copies of the Financing Statements are attached as Exhibit 32, Exhibit 33,

Exhibit 34, Exhibit 35 and Exhibit 36.

30.  The following year, on July 6, 2021, pursuant to the Agreement for Purchase and
Sale, D4DS agreed to sell Bellwether to SPC affiliate APTS at Bellwether Ridge, LLC (“APTS”).
Additionally, the agreement stated that if SPC decided to exercise the Conversion Option, APTS
will now be the entity that receives the $100.00 consideration. A copy of the Agreement for
Purchase and Sale is attached as Exhibit 37.

C. SPC Exercises its Option to Convert its Loan to Equity.
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31. SPC exercised its option set forth in the Bellwether Amended Pledge and Security
Agreements. The option allowed SPC to acquire the equity for the consideration of $100.00. SPC
exercised its option, thereby converting the loan to an ownership interest to acquire the equity.

32. On October 3, 2022, SPC sent a letter exercising its conversion option to Enoch,
TRWF, IMJAV, JIMID4, D4DS, and IMJ (“Bellwether Exercise Letter”). A copy of the Bellwether
Exercise Letter is attached as Exhibit 38. The Bellwether Exercise Letter stated that SPC “hereby
exercises its option to acquire all interest of the addresses [sic] above in the Project known as
Bellwether Ridge, DeSoto, Texas.” SPC attached to the Bellwether Exercise Letter a “First
Amendment to the Purchase and Sale Agreement” to complete the transfer of the Bellwether
Project from APTS to SPC, once HUD consented to the transfer. The First Amendment extended
the Financing Contingency Period to March 31, 2023, due to HUD taking longer than expected to
approve. A copy of the amendment is attached to Exhibit 38. SPC also attached a check for
$100.00 as required consideration, which is also attached to Exhibit 38. The letter was delivered
at 8:16 a.m. on October 4, 2022. A copy of the receipt of confirmation is attached as Exhibit 39.

33.  After learning that a Receiver had been appointed, SPC notified the Receiver of |
SPC’s ownership rights with respect to Bellwether. On November 3, 2022, SPC sent a letter to the
Receiver providing him with a description and copies of: (i) the Bellwether Exercise Letter; (ii)
the Bellwether Amended and Restated Pledge and Security Agreements; (iii) the Bellwether
Assignment; (iv) the Bellwether Note; and (v) the Bellwether Letter Loan Agreement. SPC also
provided the Receiver with a description of the HUD loan documents. A copy of the November 3,

2022 Letter is attached as Exhibit 40.

Declaration of Bradley Muth Page 12 of 21
App. 13




Case 3:22-cv-02118-X Document 179 Filed 03/10/23 Page 16 of 109 PagelD 4698

34.  Importantly, SPC’s November 3, 2022 letter gave notice to the Receiver of the
grounds for SPC’s right to convert its interest to an ownership interest and the procedure for doing

so. SPC wrote:

The terms of the [HUD] Mortgage Documents allow for an
assumption of the loan, subject to the approval of Greystone and
HUD. Section 7.15 of the [Bellwether Amended and Restatement
Pledge Agreements] provides the mechanism under which the
Mezzanine Loan can be converted to an ownership interest. Upon
Lender’s exercise, the Pledges contemplate that the Parties will
make application to Greystone and HUD for consent to a Transfer
of Physical Assets (“TPA”). To initiate this process, a signed
agreement for such a purchase must be submitted with the signed
TPA application.
Convertible Debt
35. It is helpful to explain convertible debt. With convertible debt, an entity borrows
money from a lender, like a typical loan. Unlike a typical loan, however, convertible debt allows
the debt to be converted to equity at a later date. This is because the lender will typically offer the
loan at a lower rate since the lender can later obtain equity in the company. A debtor sometimes
agrees to take on convertible debt if the debtor planned to only temporarily hold the asset, which
is what happened here.
36.  For example, Company A borrows money from Bank B. Under the agreement,
Bank B obtains the right to convert the debt into 100% company equity. Subsequently, Bank B
exercises its right. Because of Bank’s B exercise, Bank B now owns 100% of Company A.
Company A, conversely, no longer owes money to Bank B.
37. In this case, SPC extended convertible debt relating to the SPC Projects. This meant
that SPC had the right to convert the debt into 100% equity ownership of the SPC Projects. This

right was an integral part of the bargain at the time the convertible loans were made (and long

before the Receiver was appointed). SPC converted the debt into equity and is now the 100%
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equity owner of Bellwether and Parc at Windmill Farms. Functionally, this is different from a
traditional loan. The convertible loan carried an interest rate of 5%, which was much lower than
the market capped rate of upwards to at least 10% to 15% or more one would expect at the time of
the loans, taking into account the nature of the risk of a mezzanine loan of all equity)..

38.  Classifying SPC’s interests in the SPC Projects as solely “loans” is inaccurate
because it does not provide full context. As shown by the TCI and SPC accounting records,
discussed below, SPC effectively treated the properties as investments because it intended on
exercising its exclusive right to convert its debt to 100% equity.

Parc at Windmill Farms and Bellwether were SPC’s Investments, not Loans

39.  Attached to my Declaration as Exhibit 41 is a copy of SPC’s “Audited
Consolidated Financial Statements” as of December 31, 2021 (“SPC 2021 Financial Statements”).
Attached to my Declaration as Exhibit 42 is a copy of SPC’s “Interim Unaudited Consolidated
Financial Statements” as of September 30, 2022 (“SPC Interim 2022 Financial Statements”).
These financial statements address Parc at Windmill Farms and Bellwether. The SPC financial
statements show that SPC considered Parc at Windmill Farms and Bellwether to effectively be
ownership investments, not merely loans.

40.  Before explaining further, some context is crucial. SPC is listed on the Tel Aviv
Stock Exchange, not the New York Stock Exchange. Because of this, SPC’s financial statements
are based on International Financial Reporting Standards (“IFRS”). IFRS uses fair market value
instead of historical cost, which is used in the United States. With this in mind, an analysis of
SPC’s financial statements can be better understood.

41. To start, Note 10 in the SPC 2021 Financial Statements is titled, ‘“Notes

Receivable.” Ex. 41 at p. 30. The table, shown below, includes Parc at Windmill Farms and
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44.  First, SPC owned convertible debt “into a 100% ownership interest” in both
properties. Ex. 41 at p. 30. This is different from a typical loan because SPC could, “at its option,”
obtain 100% ownership interest in both properties. Id. SPC did just that on October 3, 2022 when
it exercised its option to acquire 100% equity interest in Parc at Windmill Farms and Bellwether.

45.  Second, SPC explains that it had the properties valued by “independent external
valuation experts” or “third-party appraisals.” Id.; Ex. 42 at p. 9. If these were simply loans, SPC
would not have gone through the process of having the properties appraised for the purpose of
determining their carrying values. Such an action is consistent with ownership because SPC was
expending resources to ascertain the properties’ values, as opposed to simply waiting for a return
on its loan.

46.  Importantly, SPC expended resources on the properties in many ways other than
paying Barton a developer’s fee and reimbursing his expenses. SPC utilized in-house staff and
resources to participate in the development of both properties. SPC also performed many services
for both properties, including, among others, identifying land sites; overseeing and managing
entitlement efforts; controlling and funding planning and design efforts; assembling and
maintaining required documents for the land development projects; managing and approving the
construction process; providing certificates of deposit and cash collateral to obtain Letters of
Credit; funding change orders and costs overruns; and managing the operations and leasing of
properties.

47. If these were merely loans, then SPC would not have expended extensive resources
into completing the above services for both properties. This is shown in SPC’s financial statements,

which show that SPC carried the notes receivable for the convertible value of the loans, not at the
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stated loan amounts, but at the value of equity based on the appraised value of the properties. This

demonstrates that SPC treated the properties as it would if it owned the properties.

Comparing SPC’s Financial Statements with TCI 10Ks

48.  TCl is SPC’s parent company. TCI’s 10Ks encompass SPC’s financial statements.
As stated above, TCI is a real estate company that specializes in the acquisition, development,
ownership, and management of multifamily and commercial real estate. TCI is a publicly traded
company that is listed on the New York Stock Exchange and has public shareholders.

49, Unlike SPC’s financial statements, which are based on international standards,
TCP’s 10Ks are completed in accordance with Generally Accepted Accounting Principles
(“GAAP”) and U.S. Securities and Exchange Commission (“SEC”) regulations. According to the
SEC, per Staff Accounting Bulletin No. 104, revenue can only be recognized when collectability
is reasonably assured.

50. It is important that TCI did not recognize interest income under SPC’s mezzanine
loans because of the view that TCI, through SPC, would exercise its right of conversion for
ownership. TCI would not be expected to recognize the interest income because when it chose to
exercise its conversion rights, as it planned, such interest income would have been forgiven, per
the mezzanine loans.

51. This is shown in TCI’s 10Ks. In its 10Ks, TCI accrued, but fully reserved, interest
income recognition on the convertible loans. Under the SPC mezzanine loans, any uncollected
interest income is forgiven in the event of conversion. TCI had the ability and the intent to convert
the SPC mezzanine loans into 100% equity interest in Bellwether and Parc at Windmill Farms.

TCI, through SPC, exercised its rights. Any interest was forgiven once TCI exercised its
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TCI’s 10Ks Also Show that Parc at Windmill Farms is not a Mere Loan

54. I am aware that the SEC refers to TCI’s 10Ks to assert that SPC’s interests in
Bellwether and Parc at Windmill Farms amounted to loans. This is not accurate when one considers
the comprehensive picture. TCI’s 10Ks, as far back as 2018, are attached as exhibits to my
Declaration. Attached to my Declaration as Exhibit 43 is the TCI Form 10-K for fiscal year ended
December 31, 2021 (“2021 10K”), as Exhibit 44 is the TCI Form 10-K for fiscal year ended
December 31, 2020 (“2020 10K™), as Exhibit 45 is the TCI Form 10-K for fiscal year ended
December 31, 2019 (“2019 10K”), as Exhibit 46 is the TCI Form 10-K for fiscal year ended
December 31, 2018_ (“2018 10K”) and as Exhibit 47 is the TCI Form 10-K for fiscal year ended
December 31,2017 (2017 10K™).

55. In the attached 2020 10K and 2021 10K, TCI describes its interest in Parc at
Windmill Farms not as a loan, but as a “note . . . convertible, at our option, into a 100% ownership
interest.” Ex 43 at p. 42; Ex. 44 at p. 41. The 2018 10K and 2019 10K provide that TCI “intends
to service and hold for investment the mortgage notes in [TCI’s] portfolio.” Ex. 45 at p. 57; Ex. 46
at p. 48. “Servic[ing] and hold[ing] for investment™ a convertible loan is not consistent with a mere
loan; it is consistent with property ownership.

56. SPC, which TCI owns, exercised its option on October 3, 2022, when it converted
its note for Parc at Windmill Farms into a 100% ownership interest. SPC is now the sole owner of
Parc at Windmill Farms.

TCI’s 10Ks also Show that Bellwether is not a Mere Loan
57.  In its 10Ks, TCI always included Bellwether as a “Notes Receivable” or a

“Mortgage Loan.” In the 10Ks, there is a table listing all notes receivable TCI owns. TCI had
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OMB Approval No.2502-0598
(Exp. 06/30/2017)

Public Reporting Burden for this collection of information is estimated to average 1 hour per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing
the collection of information. Response to this request for information is required in order to receive the benefits to be derived.

This agency may not collect this information, and you are not required to complete this form unless it displays a currently valid OMB
control number.

Privacy Act Notice: The United States Department of Housing and Urban Development, Federal Housing Administration, is
authorized to solicit the information requested in the form by virtue of Title 12, United States Code, Section 1701 et seq., and
regulations promulgated thereunder at Title 12, Code of Federal Regulations. While no assurance of confidentiality is pledged to
respondents, HUD generally discloses this data only in response to a Freedom of Information Act request.

NOTE
(MULTISTATE)

HUD Project No. 113-35682
HUD Project Name: Parc at Windmill Farms Apartments

US $36,240,000.00 As of December 1, 2017

FOR VALUE RECEIVED, the undersigned, D4FR LLC, a Texas limited liability
company (“Borrower”) jointly and severally (if more than one) promises to pay to the
order of Greystone Servicing Corporation, Inc., a Georgia corporation, the principal sum
of Thirty Six Million Two Hundred Forty Thousand and 00/100 Dollars (US
$36,240,000.00) (“Loan™), with interest on the unpaid principal balance at the Interest
Rate.*

As used herein, “Interest Rate” means the annual rate of Three and 90/100 per
centum (3.90%).”

1. Defined Terms. As used in this Note, (a) the term “Lender” means the
holder of this Note, (b) the term “Indebtedness” means the principal of, interest on,
and all other amounts due at any time under this Note, the Security Instrument or any
other Loan Document, including prepayment premiums, late charges, default interest,
and advances under Section 13 of the Security Instrument to protect the security of the
Security Instrument; (¢) the term “Security Instrument” has the meaning set forth in
Section 4 of this Note; and (d) the term “Program Obligations” means (1) all
applicable statutes and any regulations issued by the Secretary pursuant thereto that
apply to the Project, including all amendments to such statutes and regulations, as they
become effective, except that changes subject to notice and comment rulemaking shall
become effective only upon completion of the rulemaking process, and (2) all current
requirements in HUD handbooks and guides, notices, and mortgagee letters that apply
to the Project, and all future updates, changes and amendments thereto, as they
become effective, except that changes subject to notice and comment rulemaking shall
become effective only upon completion of the rulemaking process, and provided that
such future updates, changes and amendments shall be applicable to the Project only
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to the extent that they interpret, clarify and implement terms in this Note rather than add
or delete provisions from such document. Handbooks, guides, notices, and mortgagee
letters are available on HUD's official website:
(http://www.hud.gov/offices/adm/hudclips/index.cfm or a successor location to that site).

The definition of any capitalized term or word used herein can be found in this Note
and, if not found in this Note, then found in the Regulatory Agreement between
Borrower and HUD and/or the Security Instrument.

2, Address for Payment. All payments due under this Note shall be
payable in immediately available funds at 419 Belle Air Lane, Warrenton, VA 20186, or
such other place as may be designated by written notice to Borrower from or on behalf
of Lender.

3. Payment of Principal and Interest. Principal and interest shall be paid
as follows:

(a) Interest only at the Interest Rate on such amount of principal as may be
advanced from time to time, computed from the date of such advance, shall be payable
monthly commencing on January 1, 2018 and on the first day of each month thereafter
up to and including February 1, 2020 (“Last Interest Only Payment Date”).
Thereafter, consecutive monthly installments of principal and interest at the Interest
Rate, each in the amount of One Hundred Forty Nine Thousand Two Hundred Fourteen
and 83/100 Dollars (US $149,214.83), shall be payable on the first day of each month
beginning on March 1, 2020 (“Amortization Commencement Date”), until the entire
unpaid principal balance evidenced by this Note is fully paid. Notwithstanding the
foregoing, in the event that any principal under this Note is advanced after the Last
Interest Only Payment Date, for the period commencing on the Amortization
Commencement Date and continuing through the first day of the month following the
date on which the final advance of principal is made, the monthly installments of
principal and interest shall be reduced, as determined by the Lender, to equal the sum
of (i) interest accrued on this Note (at the Interest Rate) on the outstanding principal
balance during the prior month plus (ii) the principal payment due under the original
amortization schedule used in determining the monthly principal and interest payment
amount set forth above. In any event, the balance of the principal (if any) remaining
unpaid, plus accrued interest shall be due and payable on February 1, 2060 or on any
earlier date on which the unpaid principal balance of this Note becomes due and
payable, by acceleration or otherwise (“Maturity Date”).

(b) Solely for the purpose of calculating interest due, any regularly scheduled
monthly installment of principal and interest that is received by Lender before the date it
is due shall be deemed to have been received on the due date.

4, Security. The Indebtedness is secured by, among other things, a
mortgage, deed to secure debt or deed of trust dated as of the date of this Note
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(“Security Instrument”), and reference is made to the Security Instrument for other
rights of Lender as to collateral for the Indebtedness.

5. Application of Payments. If at any time Lender receives, from Borrower
or otherwise, any amount applicable to the Indebtedness that is less than all amounts
due and payable at such time, Lender shall apply that payment to amounts then due
and payable in the manner and in the order set forth in Section 7(a)(3) of the Security
Instrument. Neither Lender’s acceptance of an amount that is less than all amounts
then due and payable nor Lender’s application of such payment in the manner
authorized shall constitute or be deemed to constitute either a waiver of the unpaid
amounts or an accord and satisfaction. Notwithstanding the application of any such
amount to the Indebtedness, Borrower’s obligations under this Note shall remain
unchanged.

6. Acceleration. If a Monetary Event of Default occurs and is continuing for
a period of thirty (30) days, the entire unpaid principal balance, any accrued interest
and all other amounts payable to Lender under this Note and any other Loan Document
shall at once become due and payable, at the option of Lender, without any prior notice
to Borrower. If a Covenant Event of Default occurs and the Indebtedness is
accelerated as set forth in the Security Instrument, the entire unpaid principal balance,
any accrued interest, and all other amounts payable to Lender under this Note and any
other Loan Document shall at once become due and payable. Lender may exercise
this option to accelerate regardless of any prior forbearance. Upon Lender’s exercise
of any right of acceleration under this Note, Borrower shall pay to Lender, in addition to
the entire unpaid principal balance of this Note outstanding at the time of the
acceleration, all accrued interest and all other sums due Lender under the Loan
Documents.

7. Late Charge. If any monthly amount payable under this Note or under
the Security Instrument or any other Loan Document is not received by Lender within
ten (10) days after the amount is due, Borrower shall pay to Lender, immediately and
without demand by Lender, a late charge equal to_two percent of the unpaid principal
and interest due in such month. Borrower acknowledges that its failure to make timely
payments will cause Lender to incur additional expenses in servicing and processing
the Loan, and that it is extremely difficult and impractical to determine those additional
expenses. Borrower agrees that the late charge payable pursuant to this Section
represents a fair and reasonable estimate, taking into account all circumstances
existing on the date of this Note, of the additional expenses Lender will incur by reason
of such late monthly payment.

8. Exculpation; Remedies.

(a) Except for personal liability expressly provided for in this Note or in the
Security Instrument or in the Regulatory Agreement, the execution of this Note shall
impose no personal liability upon Borrower and those parties listed in the Section 50
Addendum to the Regulatory Agreement for payment of the Indebtedness evidenced
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thereby, and in the Event of Default, the holder of the Note shall look solely to the
Mortgaged Property in satisfaction of the Indebtedness and will not seek or obtain any
deficiency or personal judgment against Borrower and those parties listed in the Section
50 Addendum to the Regulatory Agreement, except such judgment or decree as may
be necessary to foreclose or bar its interest in the Mortgaged Property and all other
property mortgaged, pledged, conveyed or assigned to secure payment of the
Indebtedness; provided, that nothing in this Section 8 of this Note and no action so
taken shall operate to impair any obligation of Borrower under the Regulatory
Agreement.

(b) Notwithstanding Section 8(a) above, Borrower shall be liable to Lender
for any loss or damage suffered by Lender as a result of (1) failure of Borrower to pay
to Lender, upon demand after an Event of Default, all Rents to which Lender is entitled
under Section 3(a) of the Security Instrument and the amount of all security deposits
collected from tenants with existing Leases; (2) failure of Borrower to apply all
insurance proceeds and condemnation proceeds as required by Sections 19 and 20 of
the Security Instrument; (3) failure of Borrower to comply with Section 15 of the Security
Instrument relating to the delivery of books and records, statements, schedules and
reports; (4) Borrower’s acquisition of any property or operation of any business not
permitted by Section 33 of the Security Instrument; (5) a transfer or the granting of a
lien or encumbrance that is an Event of Default under Sections 17 and 21 of the
Security Instrument, other than a transfer consisting solely of the involuntary removal or
involuntary withdrawal of a general partner in a limited partnership or a manager in a
limited liability company; or (6) fraud or written material misrepresentation by Borrower
or any officer, director, general partner, member, manager or employee of Borrower in
connection with the Loan Application for or creation of the Indebtedness or any request
for any action or consent by Lender. These damages shall be paid only from the
available proceeds of an appropriate insurance policy or from Surplus Cash or other
escrow accounts.

(¢) Notwithstanding Section 8(a) above, Borrower shall provide complete redress
as set forth in Section 45(c) of the Security Instrument and shall indemnify and hold
harmless the Indemnitees as set forth in Section 48 of the Security Instrument.

9. Voluntary and Involuntary Prepayments.

(a) This Note contains a prepayment restriction and prepayment
premium charge acceptable to HUD as to term, amount, and conditions, which are set
forth in the attached Rider 1. In the event of a default, pursuant to Program
Obligations, HUD may override any lockout or any prepayment premium, or
combination thereof, in Rider 1 on the last day of any calendar month during any year in
which the prepayment premium is greater than one percent (1%) in order to facilitate a
partial or full refinancing of the Mortgaged Property and avoid a mortgage insurance
claim.
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(b)  Any application by Lender of any collateral or other security to the
repayment of any portion of the unpaid principal balance of this Note prior to the
Maturity Date and in the absence of acceleration shall be deemed to be a partial
prepayment by Borrower, requiring the payment to Lender by Borrower of a prepayment
premium in the amount provided for in Section 9(a) or in Rider 1, as applicable.

(c) Notwithstanding the provisions of subsections (a) and (b) above: (1) any
payment made, other than as a result of acceleration, within 30 days of the Maturity
Date shall not be considered a prepayment, (2) any payment made in accordance with
Sections 19(f) or 20(b) of the Security Instrument shall not be considered a
prepayment, (3) no prepayment premium shall be payable with respect to any reduction
in the original principal amount of the Loan, or any prepayment, resulting from any cost
certification or other report required by HUD pursuant to Program Obligations, or (4) any
payment made pursuant to Section 13 of this Note shall not be considered a
prepayment.

(d)  Any permitted or required prepayment of less than the unpaid principal
balance of this Note shall not extend or postpone the due date of any subsequent
monthly installments or change the amount of such instaliments, unless Lender agrees
otherwise in writing.

(e) Borrower acknowledges that the provisions of this Note relating to
prepayment restrictions and prepayment premiums are a material part of the
consideration for the Loan, and acknowledges that the terms of this Note are in other
respects more favorable to Borrower as a result of the Borrower’s voluntary agreement
to such provisions.

(f) If the Indebtedness is paid in full while insured under the provisions of the
National Housing Act, as amended, the Borrower shall pay to the Lender such adjusted
mortgage insurance premium as may be required by Program Obligations.

()  All payments to reduce the principal balance hereunder, other than
regularly scheduled payments of principal, shall be made to Lender in immediately
available funds. Payments received after 2:00pm Eastern Time will be deemed to have
been received on the next Business Day.

10.  Costs and Expenses. Borrower shall pay all expenses and costs,
including reasonable fees and out-of-pocket expenses of attorneys and expert
witnesses and costs of investigation and litigation (including appellate), incurred by
Lender as a result of any default under this Note or in connection with efforts to collect
any amount due under this Note, or to enforce the provisions of any of the other Loan
Documents, including those incurred in post-judgment collection efforts and in any
bankruptcy proceeding (including any action for relief from the automatic stay of any
bankruptcy proceeding) or judicial or non-judicial foreclosure proceeding.
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11. Forbearance. Any forbearance by Lender in exercising any right or
remedy under this Note, the Security Instrument, or any other Loan Document, or
otherwise afforded by applicable law, shall not be a waiver of or preclude the exercise
of any other right or remedy. The acceptance by Lender of payment of all or any part of
the Indebtedness after the due date of such payment, or in an amount that is less than
the required payment, shall not be a waiver of Lender’s right to require prompt payment
when due of all other payments on account of the Indebtedness or to exercise any right
or remedy for any failure to make prompt payment. Enforcement by Lender of any
security for the Indebtedness shall not constitute an election by Lender of remedies so
as to preclude the exercise of any other right or remedy available to Lender.

12. Waivers. Presentment, demand, notice of dishonor, protest, notice of
acceleration, notice of intent to demand or accelerate payment or maturity, presentment
for payment, notice of nonpayment, grace, and diligence in collecting the Indebtedness
are waived by Borrower.

13. Loan Charges. If any applicable law limiting the amount of interest or
other charges permitted to be collected from Borrower in connection with the Loan is
interpreted so that any interest or other charge provided for in any Loan Document,
whether considered separately or together with other charges provided for in any Loan
Document, violates that law, and Borrower is entitled to the benefit of that law, that
interest or charge is hereby reduced to the extent necessary to eliminate that violation.
The amounts, if any, previously paid to Lender in excess of the permitted amounts shall
be applied by Lender to reduce the Indebtedness. For the purpose of determining
whether any applicable law limiting the amount of interest or other charges permitted to
be collected from Borrower has been violated, all Indebtedness that constitutes interest,
as well as all other charges made in connection with the Indebtedness that constitute
interest, shall be deemed to be allocated and spread ratably over the stated term of the
Note. Unless otherwise required by applicable law, such allocation and spreading shall
be effected in such a manner that the rate of interest so computed is uniform
throughout the stated term of this Note.

14. Commercial Purpose. Borrower represents that the Indebtedness is
being incurred by Borrower solely for the purpose of carrying on a business or
commercial enterprise, and not for personal, family or household purposes.

15.  Counting of Days. Except where otherwise specifically provided, any
reference in this Note to a period of “days” means calendar days, not Business Days.

16. Governing Law; Consent to Jurisdiction and Venue.

(@) This Note and the Security Instrument, if it does not itself expressly
identify the law that is to apply to it, shall be governed by the laws of the jurisdiction in
which the Land is located (“Property Jurisdiction”), except so long as the Loan is
insured or held by HUD, federal law will apply to HUD’s rights and remedies where state
or local laws are preempted by federal law.
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(b)  Borrower agrees that any controversy arising under or in relation to this
Note or the Security Instrument shall be litigated exclusively in the Property Jurisdiction
except as, so long as the Loan is insured or held by HUD and solely as to rights and
remedies of HUD, federal jurisdiction may be appropriate pursuant to any federal
requirements. The state courts, and with respect to HUD’s rights and remedies, federal
courts and Governmental Authorities in the Property Jurisdiction, shall have exclusive
jurisdiction over all controversies which shall arise under or in relation to this Note, any
security for the Indebtedness, or the Security Instrument. Borrower irrevocably
consents to service, jurisdiction, and venue of such courts for any such litigation and
waives any other venue to which it might be entitled by virtue of domicile, habitual
residence or otherwise.

17. Rules of Construction. The captions and headings of the Sections of
this Note are for convenience only and shall be disregarded in construing this Note.
Any reference in this Note to a “Section” shall, unless otherwise explicitly provided, be
construed as referring, respectively, to a Section of this Note. Use of the singular in this
Note includes the plural and use of the plural includes the singular. As used in this
Note, the term “including” means “including, but not limited to.”

18. Notices. All notices, demands and other communications required or
permitted to be given by Lender to Borrower or Borrower to Lender pursuant to this
Note shall be given in accordance with Section 31 of the Security Instrument.

19. Federal Remedies. In addition to any rights and remedies set forth in the
Regulatory Agreement between Borrower and HUD, HUD has rights and remedies
under federal law so long as HUD is the insurer or holder of the Loan, including but not
limited to the right to foreclose pursuant to the Multifamily Mortgage Foreclosure Act of
1981, as amended, 12 U.S.C. § 3701, et seq., as amended, when HUD is the holder of
the Note.

20. Termination of HUD Rights and Remedies. At such time as HUD no
longer insures or holds this Note, (a) all rights and responsibilities of HUD shall
conclude, all mortgage insurance and references to mortgage insurance premiums, all
references to HUD, GNMA and Program Obligations and related terms and provisions
shall cease, and all rights and obligations of HUD shall terminate; (b) all obligations and
responsibilities of Borrower to HUD shall likewise terminate; and (c) all obligations and
responsibilities of Lender to HUD shall likewise terminate; provided, however, nothing
contained in this Section 20 shall in any fashion discharge Borrower from any
obligations to HUD under the Regulatory Agreement or Program Obligations or Lender
from any obligations to HUD under Program Obligations, which occurred prior to
termination of the Contract of Insurance or Regulatory Agreement, as applicable. The
provisions of this Section 20 shall be given effect automatically upon the termination of
the Contract of Insurance or the transfer of this Note and the Security Instrument by
HUD to another party, provided that upon the request of Borrower, Lender or the party
to whom the Note or the Security Instrument has been transferred, at no cost to HUD,
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HUD shall execute such documents as may be reasonably requested to confirm the
provisions of this Section 20.

21. WAIVER OF TRIAL BY JURY. BORROWER AND LENDER EACH
(a) AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE
ARISING OUT OF THIS NOTE OR THE RELATIONSHIP BETWEEN THE PARTIES
AS LENDER AND BORROWER THAT IS TRIABLE OF RIGHT BY A JURY AND
(b) WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO
THE EXTENT THAT ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE. THIS
WAIVER OF RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN BY EACH PARTY,
KNOWINGLY AND VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL
COUNSEL.

See Rider 1 to Note containing modifications to the Note, attached hereto and
incorporated herein by this reference.
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IN WITNESS WHEREOF, Borrower has signed and delivered this Note or has
caused this Note to be signed and delivered by its duly authorized representative as of
the date first above written.

D4FR LLC,
a Texas limited liability-company
p W 4

- o
By: — —
Timothy-Barton, President
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NOTE (Multistate)

State of Texas

D4FRLLC
To

Greystone Servicing Corporation, Inc.

Project No.: 113-35682

Initially endorsed for insurance under §221(d)(4) of the National Housing Act, as
amended, and regulations published thereunder in effect on August 25, 2017 to the
extent of gdvances #@pproved by HUD.

By: /\/ 7 Date: | ’Mwbﬂ( 4, 2017

Print Name: \,\\30\ 50U N\P( M\(\O\\

Title: Authorized Representative

At final endorsement, a total sum of $ has been approved for
insurance hereunder by HUD.

By: Date: , 20
Print Name:
Title: Authorized Representative
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App. 33



Case 3:22-cv-02118-X Document 179 Filed 03/10/23 Page 36 of 109 PagelD 4718

RIDER 1 TO NOTE
From
D4FR LLC
TO
GREYSTONE SERVICING CORPORATION, INC.
In the original principal sum of $36,240,000.00

1. This Rider 1 to Note (this “Rider”) is attached to and made a part of the Note
from D4FR LLC, a Texas limited liability company (the “Borrower”), to Greystone
Servicing Corporation, Inc., a Georgia corporation (the “Lender”) dated as of December
1, 2017 (the "Note”).

2. Borrower shall not have the right to prepay the indebtedness evidenced hereby
in whole or in part at any time prior to March 1, 2020. Borrower shall have the right, on
or after March 1, 2020, to prepay the indebtedness evidenced hereby in whole on the
last day of any calendar month after such date during the term hereof, upon at least
thirty (30) days prior written notice to the holder of this Note, which notice shall specify
the date on which the prepayment is to be made, the principal amount of such
prepayment and the total amount to be paid. In the event of any prepayment of
principal at any time on or after March 1, 2020, the Borrower shall concurrently pay to
the holder of this Note a prepayment premium equal to the following designated
percentages of the amount of principal of this Note to be so prepaid with respect to any
prepayment which occurs during the following indicated time periods:

Prepayment

_ Time of Prepayment

from Méréﬁ1,2‘020thr‘ou‘ghFebruar‘y”28, 2021 B | - 10%

from March 1, 2021 through February 28, 2022 10%
from March 1, 2022 through February 28, 2023 8%
from March 1, 2023 through February 29, 2024 7%
from March 1, 2024 through February 28, 2025 6%
from March 1, 2025 through February 28, 2026 5%
from March 1, 2026 through February 28, 2027 4%
from March 1, 2027 through February 29, 2028 3%
from March 1, 2028 through February 28, 2029 2%
from March 1, 2029 through February 28, 2030 1%
from March 1, 2030 and thereafter None
FHA# 113-35682 Rider 1 to Note Parc at Windmill Farms Apartments
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Notwithstanding any partial prepayment of principal made pursuant to the privilege of
prepayment set forth in this Note, the Borrower shall not be relieved of its obligations to
make scheduled monthly installments of principal and interest as and when such
payments are due and payable under this Note.

3. Notwithstanding the provisions of Paragraph 2 above, the provisions of
Paragraph 2 shall not apply, and no prepayment premium shall be collected by the
holder of this Note, with respect to any prepayment which is made by or on behalf of
the Maker from insurance proceeds as a result of damage to the mortgaged premises
or condemnation awards which, at the option of the holder of this Note, may be applied
to reduce the indebtedness of Maker evidenced hereby pursuant to the terms of the
Deed of Trust of even date given by Maker to the holder of this Note to secure said
indebtedness. Any prepayment made pursuant to this Paragraph 3 shall be deemed to
have been made on the last day of the month in which such payment is received by
holder.

[sighatures appear on subsequent page]
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The Borrower has executed this Rider to Note on the date first above written.

BORROWER:

D4FR LLC,

a Texas limited liability company >
P %

(/’f

e

e -

By: ~

=
/fnothy‘%% President

END OF RIDER 1

FHA# 113-35682 Rider 1 to Note

Parc at Windmill Farms Apartments
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EXHIBIT 2
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SOUTHERN PROPERTIES CAPITAL, LTD
1603 LBJ Freeway, Suite 800
Dallas, Texas 75234

December 2017
IMI Development, LLC
1755 Wittington Place, Suite 340
Farmers Branch, Texas 75234

Re: Southern Properties Capital, LTD (“Lender”) $7,300,000.00 loan
(the “Loan”) to JMJ Development, LLC (“Borrower™)

Gentlemen:

This letter loan agreement (the “Letter Loan Agreement™) is executed by Lender and Borrower
and will evidence and govem certain terms and provisions of the Loan. As a condition to closing
of the Loan, Borrower shall deliver to Lender or perform the following:

|. Borrower shall execute and deliver to Lender a counterpart of this Letter Loan
Agreement, the Promissory Note and the Assignment of Pledge and Security Agreement
pledging the interest in JIMJAV LLC and JMID4, LLC.

2. All of the member interest in JMJAV LLC and in JMJD4 LLC have been pledged to
Borrower by the owners of such member interests, TRWF LLC, JMJAV LLC and Enoch
Investments, LLC, Borrower shall execute an Assignment of Pledge and Security
Agreement which will assign such pledged member interests to Lender. Borrower shall
cause the Agreement and Acknowledgment attached to the Pledge and Security
Agreement which has been assigned to Lender to be executed by JMJAV LLC and
JMJID4 LLC (the “Pledged Entities™),

3. Lender shall have received a closing statement setting forth the source and uses of ali
funds related to the Loan,

4. Lender shall have received the following documents with respect to each of the Pledged
Entities:

a. Certificate of formation

Operating agreement

Organizational meeting minutes

Certificate of existence from Secretary of State of formation

Certificate of good standing or account status from state of formation

Certificate of qualification to do business in Texas for any foreign entity, along with

certificate of account status
g. Ali certificates of member interest issued to Guarantor

5. Lender shall have received the following documents with respect to Borrower:
a. Certificate of formation
b. Operating agreement

o oo o

App. 92




Case 3:22-cv-02118-X Document 179 Filed 03/10/23 Page 95 of 109 PagelD 4777

c. Certified copy of resolutions authorizing the borrowing
d. Certificate of existence
e. Certificate of good standing

6. Borrower shall have paid all attorneys’® fees and other costs incurred by Lender in
connection with the Loan.

7. Borrower shall have delivered to Lender such additional documents as Lender may have
reasonably requested in connection with the closing of the Loan, including, but not
limited to the organizational documents of Borrower and resolutions authorizing the
Loan,

8. Lender and Borrower anticipate that the Loan will not be fully funded at closing, From
time to time thereafter, Lender may advance additional funds under the Promissory Note
in order to provide the Borrower with funds for its ongoing operations. Any such
advances shall bear interest and be repayable as set forth in the Promissory Note, Upon
request, Borrower shall execute such additional documents or new notes as Lender may
reasonably request in order to evidence any such additional advances,

9. “Event of Default”, shail mean any event of default under the Promissory Note, Pledge
and Security Agreement, Guaranty and under this Letter Loan Agreement and shall also
include any event of default related to any financing (the “D4FR Loan™) provided to
D4FR, LLC in connection with the construction and operation of its real property and
which is secured by such real property. Upon the occurrence of any default under the
D4FR Loan, regardless of whether any party is or may be entitled to cure such default
and regardless of whether the holder of such loan has commenced the exercise of
remedies, Lender shall be entitled to exercise any and all remedies available under any of
the documents evidencing, securing or governing the loan or at law or in equity.
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PROMISSORY NOTE

$7,300,000.00 December __, 2017

FOR VALUE RECEIVED, JMJ DEVELOPMENT, LLC, a Texas limited liability
company (“Borrower”), having an address of 1755 Wittington Place, Suite 340, Farmers Branch,
Texas 75234, hereby promises to pay to the order of SOUTHERN PROPERTIES CAPITAL,
LTD, a British Virgin Islands corporation (together with its successors and assigns and any
subsequent holders of this Promissory Note, the “Lender™), as hereinafter provided, the principal
sum of SEVEN MILLION THREE HUNDRED THOUSAND AND NO/100THS
DOLLARS ($7,300,000.00) or so much thereof as may be advanced or readvanced by Lender
from time to time hereunder to or for the benefit or account of Borrower, together with interest
thereon at the Note Rate (as hereinafter defined), and otherwise in strict accordance with the
terms and provisions hereof.

ARTICLE ONE
DEFINITIONS

1.1 Defined Terms. Any capitalized terms used in this Promissory Note (“Note”) are
defined as they are introduced or in Section 4.22 hereof. All terms used herein, whether or not
defined hereof, and whether used in singular or piural form, shall be deemed to refer to the object
of such term whether such is singular or plural in nature, as the context may suggest or require.

ARTICLE II
PAYMENT TERMS

2.1 Payment of Principal and Interest. Prior to any Event of Default, as defined in
Section 2.8 hereof, interest on the principal balance of this Note shall accrue at the rate of five
percent (5.0%) per annum (“Applicable Rate™). No payments shall be due hereunder until May
1, 2020 (“Maturity Date”), when the entire remaining unpaid principal balance of this Note and
any and all accrued but unpaid interest herein shall be due and payable in full.

2.2 Application. Excep! as expressly provided herein to the contrary, all payments on
this Note shall be applied in the following order of priority: (i) the payment or reimbursement of
any expenses, costs or obligations (other than the outstanding principal balance hereof and
interest hereon), including, without limitation, any and all fees owed to Lender, for which either
Borrower shall be obligated or Lender shall be entitled pursuant to the provisions of this Note or
the other Loan Documents, (ii) the payment of accrued but unpaid interest hereon, and (iii) the
payment of ail or any portion of the principal balance hereof then outstanding hereunder, in the
direct order of maturity. If an Event of Default exists under this Note or under any of the other
Loan Documents, then Lender may, at the sole option of Lender, apply any such payments, at
any time and from time to time, to any of the items specified in clauses (i), (ii) or (iii) above
without regard to the order of priority otherwise specified in this Section and any application to
the outstanding principal balance hereof may be made in either direct or inverse order of
maturity.

Promissory Note
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2.3 Payments. All payments under this Note made to Lender shall be made on the
first (1) day of each month, without offset, in lawful money of the United States of America,
which shall at the time of payment be legal tender in payment of all debts and dues, public and
private. Payments by check or draft shall not constitutc payment in immediately available funds
until the required amount is actually received by Lender in full. Payments in iinmediately
available funds received by Lender in the place designated for payment on a Business Day prior
to 12:00 noon Central time at said place of payment shall be credited prior to the close of
business on the Business Day received, while payments received by Lender on a day other than a
Business Day or after 12:00 noon Central time on a Business Day shall not be credited until the
next succeeding Business Day. If any payment of principal or interest on this Note shall become
due and payable on a day other than a Business Day, such payment shall be made on the next
succeeding Business Day. Any such extension of time for payment shall be included in
computing interest which has accrued and shall be payable in connection with such payment.

2.4 Computation Period. Interest on the indebtedness evidenced by this Note shall be
computed on the basis of a three hundred sixty (360) day year and shall accrue at the Applicable
Rate on the actual number of days clapsed for any whole month in which interest is being
calculated, but on the actual number of days for any partial month in which interest is being
calculated, In computing the number of days during which interest accrues, the day on which
funds are initially advanced shall be included regardless of the time of day such advance is made,
and the day on which funds are repaid shall be included unless repayment is credited prior to the
close of business on the Business Day received.

2.5  Prepayment. This Note may not be prepaid in part or in full.

2.6 Unconditional Payment. Borrower is and shall be obligated to pay all principal,
interest and any and ail other amounts which become payable under this Note or under any of the
other Loan Documents absolutely and unconditionally and without any abatement,
postponement, diminution or deduction whatsoever and without any reduction for counterclaim
or sctoff whatsoever. If at any time any payment received by Lender hereunder shall be deemed
by a cowrt of competent jurisdiction to have been a voidable preference or fraudulent conveyance
under any Debtor Relief Law, then the obligation to make such payment shall survive any
cancellation or satisfaction of this Note or return thereof to Borrower and shall not be discharged
or satisfied with any prior payment thereof or cancellation of this Note, but shall remain a valid
and binding obligation enforceable in accordance with the terms and provisions hereof, and such
payment shall be immediately due and payable upon demand.

2.7 Partial or Incomplete Payments. Remittances in payment of any part of this Note
other than in the required amount in immediately available funds at the place where this Note is
payable shall not, regardless of any receipt or credit issued therefor, constitute payment until the
required amount is actually received by Lender in full in accordance herewith and shall be made
and accepted subject to the condition that any check or draft may be handled for collection in
accordance with the practice of the collecting bank or banks. Acceptance by Lender of any
payment in an amount less than the full amount then duve shall be deemed an acceptance on
account only, and the failure to pay the entire amount then due shall be and continue to be an
Event of Default in the payment of this Note.

Promissory Note
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2.8 [nterest on Unpaid Interest, Late Payment Charges; Default Interest Rate, Etc. In
the event any payment of interest is not paid on the date when due, interest shall acerue thereon
as set forth herein on a eompounded basis until paid in full. Further, in the event any Monthly
Payment is not paid within ten (10) days of the date when due, Borrower shall pay a late
payment charge in an amount equal to five percent (5%) of the late payment in order to offset
Lender’s increased administrative costs resulting from such late payment. For so long as any
Event of Defaunlt cxists under this Note or under any of the other Loan Documents, and in
addition to all other rights and remedies of Lender hereunder, interest shall accrue on the
outstanding principal balance hereof at the Default Interest Rate, and such accrued interest shall
be immedialely due and payable. Borrower acknowledges that it would be extremely difficult or
impracticable to determine Lender’s actual damages resulting from any late payment or Event of
Default, and such late charges and accrued interest are reasonable estimates of those damages

and do not constitute a penalty. Borrower shall also pay an additional $35.00 fee for any check
which is not honored.

ARTICLE III
EVENT OF DEFAULT AND REMEDIES

3.1 Event of Default. The occuirence or happening, at any time and from time to
time, of any one or more of the following shall immediately constitute an “Event of Default”
under this Note:

(a) Prior to the Maturity Date, by acceleration or otherwise, Borrower shall
fail, refuse or neglect to pay and satisfy, in full and in the applicable method and manner
required, any required payment of principal or interest or any other portion of the
indebtedness evidenced by this Note as and when the same shall become due and payable
or within five (5) days of such date, whether at the stipulated duc date thereof, at a date
fixed for payment, or immediately on the Maturity Date, by acceleration or otherwise
Borrower shall fail, refuse or neglect to pay and satisfy in full and in the applicable
method and manner required, the indebtedness evidenced by this Note; or

(b) The occurrence of any other default, breach or event of default as defined
in or under this Note or any other Loan Document that remains uncured under and
pursuant to the provisions of this Note or any other Loan Document.

3.2 Remedies. Upon the occurrence of an Event of Default, Lender shall have the
immediate right, at the sole discretion of Lender and without notice, demand, presentment, notice
of nonpayment or nonperformance, protest, notice of protest, notice of intent to accelerate, notice
of acceleration, or any other notice or any other action (ALL OF WHICH BORROWER
HEREBY EXPRESSLY WAIVES AND RELINQUISHES) (i) to declare the entire unpaid
balance of the indebtedness evidenced by this Note (including, without limitation, the
outstanding principal balance hereof, including all sums advaneed or accrued hereunder or under
any other Loan Document, and all accrued but unpaid interest thereon) at once immediately due
and payable (and upon such declaration, the same shall be at once immediately due and payable)
and may be collected forthwith, whether or not there has been a prior demand for payment and
regardless of the stipulated date of maturity, (ii) to foreclose any liens and security interests

Promissory Note
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securing payment hereof or thereof (including, without limitation, any liens and security interests
covering any portion of the mortgaged Property), and (iii) to exercise any of Lender’s other
rights, powers, recourses and remedies under this Note, under any other Loan Document, or at
law or in equity, and the same (a) shall be cumulative and concurrent, (b) may be pursued
separately, singly, successively, or concurrently against Borrower or others obligated for the
repayment of this Note or any part hereof, or against any one or more of them, or against the
mortgaged Property, at the sole discretion of Lender, (c) may be exercised as often as occasion
therefor shall arise, it being agreed by Borrower that the exercise, discontinuance of the exercise
of or failure to exercise any of the same shall in no event be construed as a waiver or release
thereof or of any other right, remedy, or recourse, and (d) are intended to be, and shall be,
nonexclusive. All rights and remedies of Lender hereunder and under the other Loan Documents
shall extend to any period after the initiation of foreclosure proceedings, judicial or otherwise,
with respect to the mortgaged Property or any portion thereof. Without limiting the provisions of
Section 4.18 hereof, if this Note, or any part hereof, is collected by or through an attorney-at-law,
Borrower agrees to pay all costs and expenses of collection, including, but ot limited to,
Lender’s attorneys’ fees, whether or not any legal action shall be instituted to enforce this Note
and whether or not such attorneys® fees shall be related to any bankruptcy proceeding of
Borrower.

ARTICLE 1V
GENERAL PROVISIONS

4.1  No Waiver; Amendment. No failure to accelerate the indebtedness evidenced by
this Note by reason of an Event of Default hereunder, acceptance of a partial or past due
payment, or indulgenccs granted from time to time shall be construed (i) as a novation of this
Note or as a reinstatement of the indebtedness evidenced by this Note or as a waiver of such right
of acceleration or of the right of Lender thereafter to insist upon strict compliance with the terms
of this Note, or (ii) to prevent the exercise of such right of acceleration or any other right granted
under this Note, under any of the other Loan Documents or by any applicable laws. Borrower
hereby expressly waives and relinquishes the benefit of any statute or rule of law or equity now
provided, or which may hereafter be provided, which would produce a result contrary to or in
conflict with the foregoing. The failure to exercise any remedy available to Lender shall not be
deemed to be a waiver of any rights or remedies of Lender under this Note or under any of the
other Loan Documents, or at law or in equity. No extension of the time for the payment of this
Note or any installment due hereunder, made by agreement with any person now or hereafter
liable for the payment of this Note, shall operate to release, discharge, modify, change or affect
the original liability of Borrower under this Note, either in whole or in part, unless Lender
specifically, unequivocally and expressly agrees otherwise in writing. This Note may not be
changed orally, but only by an agreement in writing signed by the party against whom
enforcement of any waiver, change, or modification is sought.

4.2 Waivers. EXCEPT AS SPECIFICALLY PROVIDED IN THE LOAN
DOCUMENTS TO THE CONTRARY, BORROWER AND ANY ENDORSERS OR
GUARANTORS HEREOF SEVERALLY WAIVE AND RELINQUISH PRESENTMENT FOR
PAYMENT, DEMAND, NOTICE OF NONPAYMENT OR NONPERFORMANCE,
PROTEST, NOTICE OF PROTEST, NOTICE OF INTENT TO ACCELERATE, NOTICE OF
ACCELERATION OR ANY OTHER NOTICES OR ANY OTHER ACTION. BORROWER
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AND ANY ENDORSERS OR GUARANTORS HEREOF SEVERALLY WAIVE AND
RELINQUISH, TO THE FULLEST EXTENT PERMITTED BY LAW, ALL RIGHTS TO THE
BENEFITS OF ANY  MORATORIUM, REINSTATEMENT, MARSHALING,
FORBEARANCE, VALUATION, STAY, EXTENSION, REDEMPTION, APPRAISEMENT,
EXEMPTION AND HOMESTEAD NOW OR HEREAFTER PROVIDED BY THE
CONSTITUTION AND LAWS OF THE UNITED STATES OF AMERICA AND OF EACH
STATE THEREOF, BOTH AS TO ITSELF AND IN AND TO ALL OF ITS PROPERTY,
REAL AND PERSONAL, AGAINST THE ENFORCEMENT AND COLLECTION OF THE
OBLIGATIONS EVIDENCED BY THIS NOTE OR BY THE OTHER LOAN DOCUMENTS,

43 Interest Provisions.

(@)  Savings Clause. It is expressly stipulated and agreed to be the intent of
Borrower and Lender at all times to comply strictly with the applicable Texas law
governing the maximum rate or amount of interest payable on the indebtedness cvidenced
by this Note (or applicable United States federal law to the extent that it permits Lender
to contract for, charge, take, reserve or receive a greater amount of interest than under
Texas law). If the applicable law is ever judicially interpreted so as to render usurious
any amount (i) contracted for, charged, taken, reserved or received pursuant to this Note,
any of the other Loan Documents or any other communication or writing by or between
Borrower and Lender related to the transaction or transactions that are the subject matter
of the Loan Documents, (ii) contracted for, charged, taken, reserved or received by
reason of Lender’s exercise of the option to accelerate the maturity of this Note, or
(iii) Borrower will have paid or Lender will have received by reason of any voluntary
prepayment by Borrower of this Note, then it is Borrower’s and Lender’s express intent
that all amounts charged in excess of the Maximum Lawful Rate shall be automatically
canceled, ab initio, and all amounts in excess of the Maximum Lawful Rate theretofore
collected by Lender shall be credited on the principal balance of this Note (or, if this Note
has been or would thereby be paid in full, refunded to Borrower), and the provisions of
this Note and the other Loan Documents shall immediately be deemed reformed and the
amounts thereafter collectibie hereunder and thereunder reduced, without the necessity of
the execution of any new document, so as to comply with the applicable law, but so as to
permit the recovery of the fullest amount otherwise called for hereunder and thereunder;
provided, however, if this Note has been paid in full before the end of the stated term of
this Note, then Borrower and Lender agree that Lender shall, with reasonable promptness
after Lender discovers or is advised by Borrower that interest was received in an amount
in excess of the Maximum Lawful Rate, either refund such excess interest to Borrower
and/or credit such excess interest against this Note then owing by Borrower to Lender.
Borrower hereby agrees that as a condition precedent to any claim seeking usury
penalties against Lender, Borrower will provide written notice to Lender, advising
Lender in reasonable detail of the nature and amount of the violation, and Lender shall
have sixty (60) days after receipt of such notice in which to correct such usury violation,
if any, by either refunding such excess interest to Borrower or crediting such excess
interest against this Note then owing by Borrower to Lender.  All sums contracted for,
charged, taken, reserved or received by Lender for the use, forbearance or detention of
any debt cvidcnced by this Note shall, to the extent permitted by applicable law, be
amortized or spread, using the actuarial method, throughout the stated term of this Note
(including any and all renewal and extension periods) until payment in full so that the
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rate or amount of interest on account of this Note does not exceed the Maximum Lawful
Rate from time to time in effect and applicable to this Note for so long as debt is
outstanding. Notwithstanding anything to the contrary contained herein or in any of the
other Loan Documents, it is not the intention of Lender to accelerate the maturity of any
interest that has not accrued at the time of such acceleration or to collect unearned
interest at the time of such acceleration.

4.4 Use of Funds. Borrower hereby warrants, represents and covenants that (i) the
ioan evidenced by this Note is made to Bortower solely for the purpose of acquiring real
property for commercial purposes or carrying on a business or commercial enterprise, (ii) all
proceeds of this Note shall be used only for business and commercial purposes, and (iii) no funds
disbursed hereunder shall be used for personal, family, agricultural or household purposes.

4.5 Further Assurances and Corrections. From time to time, at the request of Lender,
Borrower will (i) promptly correct any defect, error or omission which may be discovered in the
contents of this Note or in any other Loan Document or in the execution or acknowledgment
thereof; (ii) execute, acknowledge, deliver, record and/or file (or cause to be executed,
acknowledged, delivered, recorded and/or filed) such further documents and instruments
(including, without limitation, further deeds of trust, security agreements, financing statements,
continuation statements and assignments of rents) and perform such further acts and provide
such further assurances as may be necessary, desirable, or proper, in Lender’s opinion, (A) to
carry out more cffectively the purposes of this Note and the Loan Documents and the
transactions contemplated hereunder and thereunder, (B) to confitm the rights created under this
Note and the other Loan Documents, (C) to protect and further the validity, priority and
enforceability of this Note and the other Loan Documents and the liens and security interests
created thereby, and (D) to subject to the Loan Documents any property of Borrower intended by
the terms of any one or more of the Loan Documents to be encumbered by the Loan Documents;
and (iii) pay all costs in connection with any of the foregoing.

4.6  Waiver of Jury Trial. BORROWER, TO THE FULLEST EXTENT PERMITTED
BY APPLICABLE LAW, HEREBY KNOWINGLY, INTENTIONALLY, IRREVOCABLY,
UNCONDITIONALLY AND VOLUNTARILY, WITH AND UPON THE ADVICE OF
COMPETENT COUNSEL, WAIVES, RELINQUISHES AND FOREVER FORGOES THE
RIGHT TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING BASED UPON,
ARISING OUT OF, OR IN ANY WAY RELATING TO THIS NOTE OR ANY CONDUCT,
ACT OR OMISSION OF LENDER OR BORROWER, OR ANY OF THEIR DIRECTORS,
OFFICERS, PARTNERS, MEMBERS, EMPLOYEES, AGENTS OR ATTORNEYS, OR ANY
OTHER PERSONS AFFILIATED WITH LENDER OR BORROWER, IN EACH OF THE
FOREGOING CASES, WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE.

4.7  Governing Law; Submission to Jurisdiction. This Note is executed and delivered
as an incident to a lending transaction negotiated and consummated in Dallas County, Texas,
and shall be governed by and construed in accordance with the laws of the State of Texas.
Borrower, for itself and its successors and assigns, hereby irrevocably (i)submits to the
nonexclusive jurisdiction of the state and federal courts in Texas, (if) waives, to the fullest extent
permitted by law, any objection that it may now or in the future have to the laying of venue of
any litigation arising out of or in connection with this Note or any L.oan Document brought in the
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appropriate state or federal court located in Dallas County, Texas, (iii) waives any objection it
may now or hereafter have as to the venue of any such action or proceeding brought in such
court or that such court is an inconvenient forum, and (iv) agtees that any legal proceeding
against any party to any of the Loan Documents arising oul of or in connection with any of the
Loan Documents may be brought in one of the foregoing courts. Borrower hereby agrees that
service of process upon Borrower may be made by certified or registered mail, return receipt
requested, at its address specified herein. Nothing herein shail affect the right of Lender to serve
process in any other manner permitted by law or shall limit the right of Lender to bring any
action or proceeding against Borrower or with respect to any of Borrower’s property in courts in
other jurisdictions. The scope of each of the foregoing waivers is intended to be all
encompassing of any and all disputes that may be filed in any court and that relate to the subject
matter of this transaction, including, without limitation, contract claims, tort claims, breach of
duty claims, and all other common law and statutory claims. Borrower acknowledges that these
waivers are a material inducement to Lender’s agreement to enter into the agreements and
obligations evidenced by the Loan Documents that Lender has already relied on these waivers
and will continue to rely on each of these waivers in related future dealings. The waivers in this
Section ate irrevocable, meaning that they may not be modified either orally or in writing, and
these waivers apply to any future renewals, extensions, amendments, modifications, or
replacements in respect of any and all of the applicable Loan Documents. In conneetion with
any litigation, this Note may be filed as a written consent to a trial by the court.

4.8  Counting of Days. If any time period referenced hereunder ends on a day other
than a Business Day, such time period shall be deemed to end on the next succeeding Business
Day.

4.9  Relationship of the Parties. Notwithstanding any prior business or personal
relationship between Borrower and Lender, or any officer, director or employee of Lender, that
may exist or have existed, the relationship between Borrower and Lender is solely that of debtor
and creditor, Lender has no fiduciary or other special relationship with Boirower, Borrower and
Lender are not partners or joint venturers, and no term or condition of any of the Loan
Documents shall be construed so as to deem the relationship between Borrower and Lender to be
other than that of debtor and creditor.

4.10  Successors and Assigns. The terms and provisions hereof shall be binding upon
and inure to the benefit of Borrower and Lender and their respective heirs, executors, legal
representatives, successors, successors-in-title and assigns, whether by voluntary action of the
parties, by operation of law or otherwise, and all other persons claiming by, through or under
them. The terms *Borrower” and “Lendet” as used hereunder shall be deemed to include their
respective heirs, executors, legal representatives, successots, successors-in-title and assigns,
whether by voluntary action of the parties, by operation of law or otherwise, and all other
persons claiming by, through or under them.

4.1t Joint and Several Liability. 1f Borrower consists of more than one person or
entity, each shall be jointly and severally liable to perform the obligations of Borrower under this
Note.
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4.12  Time is of the Essence. Time is of the essence with respect to all provisions of
this Note and the other Loan Documents.

4.13  Headings. The Article, Section, and Subsection entitlements hereof are inserted
for convenience of reference only and shall in no way alter, modify, define, limit, amplify or be
used in construing the text, scope or intent of such Articles, Sections, or Subsections or any
provisions hereof.

4,14 Conirolling Agreement. In the event of any conflict between the provisions of
this Note and any of the other Loan Documents, it is the intent of the partics hereto that the
provisions of this Note shall control, The parties hereto acknowledge that they were represented
by competent counsel in connection with the negotiation, drafting and execution of this Note and
the other Loan Documents and that this Note and the other Loan Documents shall not be subject
to the principle of construing their meaning against the party which drafted same.

4.15 Noftices. Unless otherwise expressly provided herein, afl notices or other
communications required or permitted to be given pursuant to this Agreement shall be in writing
and shall be considered as properly given if (i) mailed by first class United States mail, postage
prepaid, registered or certified with return receipt requested, (ii) by delivering same in person to
the intended addressee, (iii) by delivery to a reputable independent third party commercial
delivery service for same day or next day delivery and providing for evidence of receipt at the
office of the intended addressee, or (iv) by prepaid telegram, telex, telecopier or telefacsimile
transmission to the addressee, so long as the same is immediately followed by delivery pursuant
to one of the methods under (i) through (iii) above. Notice so mailed shall be effective two (2)
days after its deposit with the United States Postal Service or any successor thereto; notice sent
by such a commercial delivery service shall be effective one (1) day after delivery to such
commercial delivery service; notice given by personal delivery shall be effective only if and
when received by the addressee; and notice given by other means shall be effective only if and
when received at the office or designated place or machine of the intended addressee. For
purposes of notice, the addresses of the parties shall be as set forth below; provided, however,
that either party shall bave the right to change its address for notice hereunder to any other
location within the continental United States by the giving of thirty (30) days® prior notice to the
other party in the manner set forth herein. Electronic mail and internet websites may be used
only to distribute only routine communications, such as financial statements and other
information, and to distribute Loan Documents for execution by the parties thereto, and may not
be used for any other purpose.

If to Borrower: IMJ Development, LLC
1755 Wittington Place, Suite 340
Farmers Branch, Texas 75234
Attention: Timothy Barton

If to Lender; Southern Properties Capital, LTD
1603 LBJ Freeway, Suite 800
Dallas, Texas 75234
Attention: Mr. Steven Shelley
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4,16  Severability. If any provision of this Note or the application thereof to any person
or circumstance shall, for any reason and fo any extent, be invalid or unenforceable, then neither
the remainder of this Note nor the application of such provision to other persons or
circumstances nor the other instruments referred to herein shall be affected thereby, but rather
shall be enforced to the greatest extent permitted by applicable law.

4.17  Right of Setoff. In addition to ali liens upon and righis of setoff against the
money, securities, or other property of Borrower given to Lender that may exist under applicable
law, Lender shall have and Borrower hereby grants to Lender a lien upon and a right of setoff
against all money, securities, and other property of Borrower, now or hereafter in possession of
or on deposit with Lender, whether held in a general or special account or deposit, for safe-
keeping or otherwise, and every such lien and right of setoff may be exercised without demand
upon or notice to Borrower. No lien or right of setoff shall be deemed to have been waived by
any act or conduct on the part of Lender, or by any neglect to exercise such right of setoff or to
enforce such lien, or by any delay in so doing, and every right of setoff and lien shall continue in
full force and effecl until such right of setoff or lien is specifically waived or released by an
instrument in writing executed by Lender.

4.18 Costs of Collection. 1f any holder of this Note retains an attorney-at-law in
connection with any Event of Default or at maturity or to collect, enforce, or defend this Note or
any part hereof, or any other Loan Document in any lawsuil or in any probate, reorganization,
bankruptcy or other proceeding, or if Borrower sues any holder in connection with this Note or
any other Loan Document and does not prevail, then Borrower agrees to pay to each such holder,
in addition to the principal balance hereof and all interest hereon, all costs and expenses of
collection or incurred by such holder or in any such suit or proceeding, including, but not [imited
to, reasonable attomeys’ fees.

4.19 Gender. All personal pronouns used herein, whether used in the masculine,
feminine or neuter gender, shall include all other genders, the singular shall include the plurai
and vice versa,

4.20 Statement of Unpaid Balance. At any time and from time to time, Borrower will
furnish promptly, upon the request of Lender, a written statemient or affidavit, in form
satisfactory to Lender, stating the unpaid balance of the indebtedness evidenced by this Note and
that there are no offsets or defenses against full payment of the indebtedness evidenced by this
Note and the terms hereof, or if there are any such offsets or defenses, specifying them.

4.21  Entire Agreement. THIS NOTE AND THE OTHER LOAN DOCUMENTS
CONTAIN THE FINAL, ENTIRE AGREEMENT BETWEEN THE PARTIES HERETO
RELATING TO THE SUBJECT MATTER HEREOF AND THEREOF AND ALL PRIOR
AGREEMENTS, WHETHER WRITTEN OR ORAL, RELATIVE HERETO AND THERETO
WHICH ARE NOT CONTAINED HEREIN OR THEREIN ARE SUPERSEDED AND
TERMINATED HEREBY, AND THIS NOTE AND THE OTHER LOAN DOCUMENTS
MAY NOT BE CONTRADICTED OR VARIED BY EVIDENCE OF PRIOR,
CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS OR DISCUSSIONS OF
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THE PARTIES HERETO. THERE ARE NO UNWRITTEN ORAL AGREEMENTS AMONG
THE PARTIES HERETO.

4.22  Definitions. As used in this Promissory Note, the following terms shall have the
following meanings:

Business Day: A weekday, Monday through Friday, except a legal holiday or a day on
which banking institutions in Dallas, Texas, are authorized or required by law to be closed.
Unless otherwise provided, the term “days” when used hetein shall mean calendar days.

Charges: All fees, charges and/or any other things of value, if any, contracted for,
charged, taken, received or reserved by Lender in connection with the transactions refating to this
Note and the other Loan Documents, which are treated as interest under applicable law.

Debtor Relief Laws: Title 11 of the United States Code, as now or hereafter in effect, or
any other applicable law, domestic or foreign, as now or hereafter in effect, relating to
bankruptcy, insolvency, liquidation, receivership, reorganization, arrangement or composition,
extension or adjustment of debts, or similar laws affecting the rights of creditors.

Default Interest Rate: A rate per anhum equal to the lesser of eighteen percent (18%) or
the Maximum Lawful Rate. .

Loan Documents: This Note, the Security Instrument, any guaranty agreement, any
pledge, profit participation agreement, any financing statements, and such other agreements,
documents and instruments now or hereafter governing, securing or guaranteeing any portion of
the indebtedness evidenced by this Note or executed by Borrower or any guarantor or indemnitor
or any other person or entity in connection with the loan evidenced by this Note or in connection
with the payment of the indebtedness evidenced by this Note or the performance and discharge
of the obligations related hereto or thereto, together with any and all renewals, modifications,
amendments, restatements, consolidations, substitutions, replacements, extensions and
supplements hereof or thereof.
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Maximum Lawful Rate: The maximum lawful rate of interest which may be contracted
for, charged, taken, received or reserved by Lender in accordance with the applicable laws of the
State of Texas (or applicable United States federal law to the extent that such law permits Lender
to contract for, charge, take, receive or reserve a greater amount of interest than under Texas
law), taking into account all Charges made in connection with the transaction evidenced by this
Note and the other Loan Documents.

PE Accounts: All bank accounts, savings accounts, brokerage accounts and any other
accounts in the name of or maintained by any of the Pledged Entities and into which any of their
funds are deposited.

Pledged Entities: Each of IMJAV, LLC and JMJID4, LLC.

Property: The member interests in certain limited liability companies owned by TRWF,
LLC and by JMJAV, LLLC, as more particularly described in the Security Instrument, together
with certain other rights, estatcs, interests, collateral and benefits now or at any time hereafter
securing the payment of the indebtedness evidenced by this Note, whether by virtue of the Loan
Documents or otherwise.

Security Instrument: The Security Agreement dated as of the date hereof, executed by
IMJAV, LLC for the benefit of JIMJ Development, LLC, as beneficiary, relating to and granting
a security interest in, the Property, which security inferest has been assigned to Lender. The
indebtedness evidenced by this Note and the obligations created hereby are secured by, among
other things, the Security Instrument and the other Loan Documents.
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