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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

SECURITIES AND EXCHANGE 
COMMISSION, 

Plaintiff, 

v.

TIMOTHY BARTON,  
CARNEGIE DEVELOPMENT, LLC, 
WALL007, LLC, 
WALL009, LLC, 
WALL010, LLC, 
WALL011, LLC, 
WALL012, LLC, 
WALL016, LLC, 
WALL017, LLC, 
WALL018, LLC, 
WALL019, LLC, 
HAOQIANG FU (A/K/A MICHAEL FU), 
STEPHEN T. WALL, 

Defendants, 

DJD LAND PARTNERS, LLC, and 
LDG001, LLC, 

Relief Defendants. 
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No. 3:22-cv-2118-X 

APPENDIX IN SUPPORT OF MOTION FOR SUMMARY  
JUDGMENT REGARDING SOUTHERN PROPERTIES CAPITAL, LTD.’S  

CLAIMED OWNERSHIP INTEREST IN CERTAIN RECEIVERSHIP PROPERTIES  
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Respectfully submitted, 

By:  /s/ Charlene C. Koonce 
Charlene C. Koonce 
  State Bar No. 11672850 
charlene@brownfoxlaw.com

Timothy B. Wells 
  State Bar No. 24131941 
tim@brownfoxlaw.com

BROWN FOX PLLC 
8111 Preston Road, Suite 300 
Dallas, Texas 75225 
T: (214) 327-5000 
F: (214) 327-5001 

Attorneys for Receiver Cortney C. Thomas 

CERTIFICATE OF SERVICE 

Pursuant to Fed. R. Civ. P. 5(d)(1)(B), as amended, no certificate of service is necessary, 
because this document is being filed with the Court’s electronic-filing system. 
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Tab Document App. Reference 
A Declaration of Receiver Cortney C. Thomas APP000001-30

Vol. 1 ‒ Parc at Windmill Farms (D4FR) 
A-1 December 1, 2017 HUD Promissory Note Regarding Parc at 

Windmill Farms (D4FR borrower)
APP000030-44 

A-2 December 1, 2017 Borrower’s Oath – Parc at Windmill Farms APP000046-48
A-3 December 13, 2017 Multifamily Deed of Trust, Assignment of 

Leases and Rents and Security Agreement – Parc at Windmill 
Farms

APP000049-102 

A-4 December 2017 Letter Loan Agreement between JMJ 
Development and Southern Properties Capital, Ltd. 

APP000103-106 

A-5 October 25, 2019 First Amendment to Letter Loan Agreement APP000107-109
A-6 May 31, 2023 Second Amendment to Letter Loan Agreement APP000110-113
A-7 December 2017 Promissory Note APP000114-126
A-8 October 19, 2019 First Amendment to Promissory Note APP000127-129
A-9 October 1, 2019 Rescission of First Amendment to Promissory 

Note
APP000130-131 

A-10 October 25, 2019 Second Amendment to Promissory Note APP000132-134
A-11 May 1, 2020 Third Amendment to Promissory Note APP000135-138
A-12 November 1, 2020 Fourth Amendment to Promissory Note APP000139-143
A-13 December 2017 Amended and Restated Pledge and Security 

Agreement (JMJ as Lender, TRWF as Pledger re: $7.3M loan) 
APP000144-173 

A-14 October 25, 2019 First Amendment to Amended and Restated 
Pledge and Security Agreement between TRWF and JMJ 
Development

APP000174-176 

A-15 December 2017 Amended and Restated Pledge and Security 
Agreement between JMJAV and JMJ Development

APP000177-206 

A-16 October 25, 2019 First Amendment to Amended and Restated 
Pledge and Security Agreement between JMVAV and JMJ 
Development

APP000207-209 

A-17 December 2017 Amended and Restated Pledge and Security 
Agreement between Enoch Investments and JMJ Development

APP000210-239 

A-18 October 25, 2019 First Amendment to Amended and Restated 
Pledge and Security Agreement between Enoch Investments 
and JMJ Development

APP000240-242 

A-19 May 13, 2020 UCC – Enoch Investments (100% of its interest 
in JMJD4 LLC which consist of 99% of the membership 
interest in JMJD4LLC)

APP000243-246 

A-20 May 13, 2020 UCC – TRWF (100% of its interest in JMJAV 
LLC which consists of 100% of the membership interest in 
JMJAV LLC)

APP000247-249 

A-21 May 14, 2020 UCC– JMJAV LLC (D4FR) APP000250-251
A-22 May 14, 2020 UCC – JMJAV LLC (JMJD4) APP000252-253
A-23 May 14, 2020 UCC – JMJD4 LLC (D4FR) APP000254-255
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Tab Document App. Reference 
A-24 October 3, 2022 Exercise Notice Letter (Parc at Windmill 

Farms)
APP000256-258 

A-25 October 2022 Agreement for Purchase and Sale between 
Southern Properties and D4FR LLC

APP000259-267 

A-26 January 20, 2017 Management Agreement between Parc at 
Windmill Farms (D4FR) and Sunridge Management Group

APP000268-307 

A-27 December 1, 2017 FHA Regulatory Agreement – Parc at 
Windmill Farms

APP000308-351 

A-28 November 3, 2022 Letter from Southern Properties to Receiver APP000352-354
Bellwether Ridge Apartments (D4DS) 

A-29 FHA Note – Bellwether Ridge Apartments APP000355-372
A-30 Multifamily Deed of Trust, Assignment of Leases and Rents 

and Security Agreement – Bellwether Ridge Apartments
APP000373-424 

A-31 October 19, 2017 $3.8M Promissory Note – JMJ Development 
and Southern Properties Capital

APP000425-437 

A-32 October 2017 Amended and Restated Pledge and Security 
Agreement between TRWF and JMJ Development

APP000438-467 

A-33 October 2017 Amended and Restated Pledge and Security 
Agreement between JMJAV and JMJ Development

APP000468-497 

A-34 October 2017 Amended and Restated Pledge and Security 
Agreement between Enoch Investments and JMJ Development

APP000498-556 

A-35 October 2017 Assignment of Pledge and Security Agreement APP000557-559
A-36 May 8, 2020 UCC – JMJAV (100% of its interest in D4DS 

LLC which consist of 1% of the membership interest in D4DS 
LLC)

APP000560-562 

A-37 May 8, 2020 UCC – JMJD4 (100% of its interest in D4DS LLC 
which consist of 98.5% of the membership interest in D4DS 
LLC)

APP000563-565 

A-38 May 8, 2020 UCC – JMJAV LLC (100% of its interest in 
D4DS LLC which consists of 1% of the membership interest in 
D4DS LLC)

APP000566-570 

A-39 May 13, 2020 UCC – TRWF (100% of its interest in JMJAV 
LLC which consist of 100% of the membership interest in 
JMJAV LLC)

APP000571-573 

A-40 May 13, 2020 UCC – Enoch Investments (100% of its interest 
in JMJD4 LLC which consist of 99% of the membership 
interest in JMJD4 LLC)

APP000574-580 

A-41 May 14, 2020 UCC – JMJAV LLC APP000581-582
A-42 October 3, 2022 Exercise Notice Letter (Bellwether Ridge) APP000583-585
A-43 July 6, 2021 Agreement for Purchase and Sale between 

Bellwether Ridge Apartments and D4DS
APP000586-625 

A-44 October 2022 First Amendment to Agreement of Purchase and 
Sale (Bellwether Ridge)

APP000626-628 

A-45 July 26, 2017 Management Agreement between Bellwether 
Ridge (D4DS LLC) and Sunridge Management Group

APP000629-642 
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Tab Document App. Reference 
A-46 October 1, 2017 FHA Regulatory Agreement – Bellwether 

Ridge Apartments
APP000643-686 

Parc at Ingleside (D4IN) 
A-47 February 23, 2022 FHA Note – Parc at Ingleside APP000687-700
A-48 November 1, 2019 Borrower’s Oath – Parc at Ingleside APP000701-704
A-49 November 1, 2019 Multifamily Deed of Trust, Assignment of 

Leases and Rents and Security Agreement – Parc at Ingleside
APP000705-758 

A-50 June 13, 2019 Promissory Note between Southern Properties 
Capital, Ltd and JMJAV (Parc at Ingleside)

APP000759-773 

A-51 October 1, 2019 First Amendment to Promissory Note APP000774-776
A-52 October 1, 2019 Rescission of First Amendment to Promissory 

Note
APP000777-778 

A-53 June 13, 2019 Pledge and Security Agreement between JMJAV 
and Southern Properties Capital Ltd.

APP000779-813 

A-54 October 3, 2022 Exercise Notice Letter (Parc at Ingleside) APP000814-816
A-55 October 2022 Agreement and Purchase of Sale between 

Southern Properties and D4IN LLC
APP000817-845 

A-56 November 1, 2019 FHA Regulatory Agreement – Parc at 
Ingleside

APP000846-892 

A-57 November 3, 2022 Letter from Southern Properties to Receiver APP000893-895
A-58 April 21, 2016 Membership Certificate – D4IN APP000896-897
A-59 June 13, 2019 Assignment of Membership Interest – 1% of 

D4IN to Southern Properties
APP000898-899 

A-60 June 13, 2019 Assignment of Membership Interest – 100% of 
JMJD4 LLC to Southern Properties

APP000900-901 

A-61 June 13, 2019 Letter Agreement APP000902-904
A-62 June 4, 2019 VOD Loan Agreement APP000905-908

Parc at Opelika (D4OP)
A-63 January 1, 2021 FHA Note – Parc at Opelika APP000909-922
A-64 January 22, 2021 Statutory Warranty Deed – Parc at Opelika APP000923-927
A-65 January 1, 2021 Borrower’s Oath – Parc at Opelika APP000928-931
A-66 January 13, 2021 Promissory Note between Southern Properties 

Capital Ltd. and D4OPM, LLC and One MF D4, LLC
APP000932-938 

A-67 January 13, 2021 Pledge and Security Agreement with 
Assignment of Rights between D4OPM LLC and One MF D4, 
LLC and Southern Properties Capital Ltd.

APP000939-959 

A-68 January 26, 2021 FHA Regulatory Agreement – Parc at Opelika APP000960-1003
A-69 November 3, 2022 Letter from Southern Properties to Receiver APP001004-1006

Additional Documents 
A-70 Excerpted pages from HUD Multifamily Accelerated 

Processing (MAP) Guide
APP001007-1026 

A-71 Borrower’s Oath – Bellwether Ridge APP001027-1030
A-72 June 4, 2019 Amended Regulations of D4IN, LLC APP001031-1067
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Tab Document App. Reference 
A-73 June 13, 2019 Amendment to Pledge and Security Agreement 

of D4IN, LLC
APP001068-1071 

A-74 November 3, 2022 Letter from Southern Properties to Receiver 
(D4DS, LLC)

APP001072-1074 

A-75 May 14, 2020 UCC Financing Statement – JMJAV (D4IN) APP001075-1076
A-76 May 14, 2020 UCC Financing Statement – JMJD4 (D4IN) APP001077-1078
A-77 January 25, 2021 Multifamily Mortgage, Assignment of Leases 

and Rents and Security Agreement (Parc at Opelika)
APP001079-1130 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

SECURITIES AND EXCHANGE 
COMMISSION, 

Plaintiff, 

v.

TIMOTHY BARTON, et al. 

Defendants.

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

No. 3:22-cv-2118-X 

DECLARATION OF CORTNEY C. THOMAS IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT REGARDING 
SOUTHERN PROPERTIES CAPITAL, LTD.’S CLAIMS 

1. My name is Cortney C. Thomas.  I have personal knowledge of the matters set forth 

in this Declaration, I am of sound mind, and I am otherwise competent to testify to these matters.  

A. The Receivership Order 

2. I am an attorney licensed to practice law in the State of Texas.  On October 18, 

2022, I was appointed Receiver in the case styled above, and ordered to take exclusive possession 

and control over all assets belonging to and under the control of the Receivership Entities.  See 

Order Appointing Receiver (the “Receivership Order”) ¶ 1. 

3. The Receivership Order also directed me to assume possession and control over all 

books and records of the Receivership Entities. Receivership Order ¶ 6-7; 13-14.  Based on that 

responsibility and authority, I have obtained documents related to the Receivership Entities’ 

operations, transactions, and assets, including the documents attached to this Declaration which 

are further described below.  Each document was either obtained from Greystone Servicing 

Corporation, Inc. (“Greystone”) the lender for the HUD Loans from which funds used to construct 

the Apartment Developments were obtained, located in the office location utilized by the 

APP000002
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Receivership Entities, obtained from former counsel for the Receivership Entities, or obtained 

directly from SPC.  The documents I obtained from Greystone are identical to or align with the 

same and related documents submitted by SPC with its Objection or provided to me by SPC in 

correspondence.   Further, pursuant to my investigation of the Receivership Entities and their 

operations, I learned that contracts and related documents such as those attached to this Declaration 

were regularly created by Receivership Entities, were made by persons with knowledge of the 

matters reflected by the documents, and it was the regular practice of the Receivership Entities to 

maintain copies of these documents either directly, or through agents or servicers, like Greystone.  

4. I am, accordingly, the custodian of records for the Receivership Entities and the 

Receivership Estate.  True and correct copies of documents related to the various Receivership 

Entities’ transactions with Southern Property Capital, Ltd and/or HUD, each of which is a business 

record of one or more Receivership Entities, a business record of the Receivership Estate, or a 

document with independent legal significance, are attached as the following exhibits: 

Tab Document 
A Declaration of Receiver Cortney C. Thomas

Vol. 1 ‒ Parc at Windmill Farms (D4FR) 
A-1 December 1, 2017 HUD Promissory Note Regarding Parc at Windmill Farms 

(D4FR borrower)
A-2 December 1, 2017 Borrower’s Oath – Parc at Windmill Farms
A-3 December 13, 2017 Multifamily Deed of Trust, Assignment of Leases and Rents 

and Security Agreement – Parc at Windmill Farms
A-4 December 2017 Letter Loan Agreement between JMJ Development and Southern 

Properties Capital, Ltd. 
A-5 October 25, 2019 First Amendment to Letter Loan Agreement
A-6 May 31, 2023 Second Amendment to Letter Loan Agreement
A-7 December 2017 Promissory Note
A-8 October 19, 2019 First Amendment to Promissory Note
A-9 October 1, 2019 Rescission of First Amendment to Promissory Note
A-10 October 25, 2019 Second Amendment to Promissory Note
A-11 May 1, 2020 Third Amendment to Promissory Note
A-12 November 1, 2020 Fourth Amendment to Promissory Note
A-13 December 2017 Amended and Restated Pledge and Security Agreement (JMJ as 

Lender, TRWF as Pledger re: $7.3M loan) 

APP000003
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Tab Document 
A-14 October 25, 2019 First Amendment to Amended and Restated Pledge and Security 

Agreement between TRWF and JMJ Development
A-15 December 2017 Amended and Restated Pledge and Security Agreement between 

JMJAV and JMJ Development
A-16 October 25, 2019 First Amendment to Amended and Restated Pledge and Security 

Agreement between JMVAV and JMJ Development
A-17 December 2017 Amended and Restated Pledge and Security Agreement between 

Enoch Investments and JMJ Development
A-18 October 25, 2019 First Amendment to Amended and Restated Pledge and Security 

Agreement between Enoch Investments and JMJ Development
A-19 May 13, 2020 UCC – Enoch Investments (100% of its interest in JMJD4 LLC which 

consist of 99% of the membership interest in JMJD4LLC)
A-20 May 13, 2020 UCC – TRWF (100% of its interest in JMJAV LLC which consists of 

100% of the membership interest in JMJAV LLC)
A-21 May 14, 2020 UCC – JMJAV LLC (D4FR)
A-22 May 14, 2020 UCC – JMJAV LLC (JMJD4)
A-23 May 14, 2020 UCC – JMJD4 (D4FR)
A-24 October 3, 2022 Exercise Notice Letter (Parc at Windmill Farms)
A-25 October 2022 Agreement for Purchase and Sale between Southern Properties and 

D4FR LLC
A-26 January 20, 2017 Management Agreement between Parc at Windmill Farms (D4FR) 

and Sunridge Management Group
A-27 December 1, 2017 FHA Regulatory Agreement – Parc at Windmill Farms
A-28 November 3, 2022 Letter from Southern Properties to Receiver

Bellwether Ridge Apartments (D4DS) 
A-29 FHA Note – Bellwether Ridge Apartments
A-30 Multifamily Deed of Trust, Assignment of Leases and Rents and Security 

Agreement – Bellwether Ridge Apartments
A-31 October 19, 2017 $3.8M Promissory Note – JMJ Development and Southern 

Properties Capital
A-32 October 2017 Amended and Restated Pledge and Security Agreement between 

TRWF and JMJ Development
A-33 October 2017 Amended and Restated Pledge and Security Agreement between 

JMJAV and JMJ Development
A-34 October 2017 Amended and Restated Pledge and Security Agreement between 

Enoch Investments and JMJ Development
A-35 October 2017 Assignment of Pledge and Security Agreement
A-36 May 8, 2020 UCC – JMJAV (100% of its interest in D4DS LLC which consist of 

1% of the membership interest in D4DS LLC)
A-37 May 8, 2020 UCC – JMJAV LLC (100% of its interest in D4DS LLC which 

consists of 1% of the membership interest in D4DS LLC)
A-38 May 8, 2020 UCC – JMJD4 (100% of its interest in D4DS LLC which consist of 

98.5% of the membership interest in D4DS LLC)

APP000004
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Tab Document 
A-39 May 13, 2020 UCC – TRWF (100% of its interest in JMJAV LLC which consist of 

100% of the membership interest in JMJAV LLC)
A-40 May 13, 2020 UCC – Enoch Investments (100% of its interest in JMJD4 LLC which 

consist of 99% of the membership interest in JMJD4 LLC)
A-41 May 14, 2020 UCC – JMJAV LLC
A-42 October 3, 2022 Exercise Notice Letter (Bellwether Ridge)
A-43 July 6, 2021 Agreement for Purchase and Sale between Bellwether Ridge 

Apartments and D4DS
A-44 October 2022 First Amendment to Agreement of Purchase and Sale (Bellwether 

Ridge)
A-45 July 26, 2017 Management Agreement between Bellwether Ridge (D4DS LLC) and 

Sunridge Management Group
A-46 October 1, 2017 FHA Regulatory Agreement – Bellwether Ridge Apartments

Parc at Ingleside (D4IN) 
A-47 February 23, 2022 FHA Note – Parc at Ingleside
A-48 November 1, 2019 Borrower’s Oath – Parc at Ingleside
A-49 November 1, 2019 Multifamily Deed of Trust, Assignment of Leases and Rents and 

Security Agreement – Parc at Ingleside
A-50 June 13, 2019 Promissory Note between Southern Properties Capital, Ltd and 

JMJAV (Parc at Ingleside)
A-51 October 1, 2019 First Amendment to Promissory Note
A-52 October 1, 2019 Rescission of First Amendment to Promissory Note
A-53 June 13, 2019 Pledge and Security Agreement between JMJAV and Southern 

Properties Capital Ltd.
A-54 October 3, 2022 Exercise Notice Letter (Parc at Ingleside)
A-55 October 2022 Agreement and Purchase of Sale between Southern Properties and 

D4IN LLC
A-56 November 1, 2019 FHA Regulatory Agreement – Parc at Ingleside
A-57 November 3, 2022 Letter from Southern Properties to Receiver
A-58 April 21, 2016 Membership Certificate – D4IN
A-59 June 13, 2019 Assignment of Membership Interest – 1% of D4IN to Southern 

Properties
A-60 June 13, 2019 Assignment of Membership Interest – 100% of JMJD4 LLC to 

Southern Properties
A-61 June 13, 2019 Letter Agreement
A-62 June 4, 2019 VOD Loan Agreement

Parc at Opelika (D4OP)
A-63 January 1, 2021 FHA Note – Parc at Opelika
A-64 January 22, 2021 Multifamily Deed of Trust, Assignment of Leases and Rents and 

Security Agreement – Parc at Opelika
A-65 January 1, 2021 Borrower’s Oath – Parc at Opelika
A-66 January 13, 2021 Promissory Note between Southern Properties Capital Ltd. and 

D4OPM, LLC and One MF D4, LLC
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Tab Document 
A-67 January 13, 2021 Pledge and Security Agreement with Assignment of Rights 

between D4OPM LLC and One MF D4, LLC and Southern Properties Capital Ltd.
A-68 January 26, 2021 FHA Regulatory Agreement – Parc at Opelika
A-69 November 3, 2022 Letter from Southern Properties to Receiver

Additional Documents 
A-70 Excerpted pages from HUD Multifamily Accelerated Processing (MAP) Guide
A-71 Borrower’s Oath – Bellwether Ridge
A-72 June 4, 2019 Amended Regulations of D4IN, LLC
A-73 June 13, 2019 Amendment to Pledge and Security Agreement of D4IN, LLC
A-74 November 3, 2022 Letter from Southern Properties to Receiver (D4DS, LLC)
A-75 May 14, 2020 UCC Financing Statement – JMJAV (D4IN)
A-76 May 14, 2020 UCC Financing Statement – JMJD4 (D4IN)

5. Following entry of the Receivership Order and pursuant to the authority provided 

therein and the responsibilities entrusted to me, I have spent the vast majority of my time 

performing tasks necessitated by the Order, including but not limited to investigating the 

Receivership Entities and their operations; reviewing documents obtained from or regarding the 

Receivership Entities; communicating with creditors, investors, claimants, banks, former 

employees, contractors, or other interested persons or witnesses; and together with my counsel, 

preparing reports, briefs, and motions filed in connection with the case.   The information provided 

below is the result of my investigation and the hundreds of hours I have spent performing the duties 

assigned to me as Receiver. 

6. JMJ Development, LLC (“JMJ Development”), JMJAV, LLC (“JMJAV”), D4FR, 

LLC (“D4FR”), D4DS, LLC (“D4DS”),1 and Enoch Investments, LLC (“Enoch”) are each 

identified in the Receivership Order as Receivership Entities that are controlled “directly or 

indirectly” by Defendant Barton and which “received investor funds, real property interests 

1 Capitalized terms used in this Declaration, including the “D4 Entities” and the “Parent Entities,” have the same 
meaning as provided in the Motion for Summary Judgment and accompanying brief filed concurrently with this 
Declaration. 
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purchased with investor funds, or own[ed] property interests that were improved with or otherwise 

have benefitted from the use of investor funds.”   

7. As discussed in my Motion to Supplement Order Appointing Receiver, the related 

Supplemental Brief and all supporting evidence, in performing the tasks assigned by the 

Receivership Order, I discovered more than 100 additional entities controlled by Defendant Barton 

that were not specifically identified in the Receivership Order.2  Pursuant to its November 16, 2022 

and December 13, 2022 Orders, together with many other entities, the Court identified D4IN, LLC, 

(“D4IN”), D4OP, LLC (“D4OP”),  JMJD4, LLC (“JMJD4”),  TRWF, LLC, (“TRWF) One MF 

D4, LLC, (“One MF DR”) and D4OPM, LLC (“D4OPM”), as Receivership Entities.3

B. D4 Entities and HUD Loans 

8. As reflected in the HUD Loans, SPC’s Notes, the various Pledge and Security 

Agreements or related Assignment Agreements, Tim Barton held himself out as the President or 

Manager of TRWF, LLC, JMJ Development, D4FR, D4DS, D4IN, D4OP, D4OPM, One MF DR, 

JMJAV, LLC, JMJD4, and Enoch Investments, LLC.4

9. Shortly after my appointment, I discovered the D4 Entities owned certain real 

properties (collectively, the “Apartment Developments”).  More specifically, as reflected in the 

deeds and other contract documents identified above and attached to this Declaration: 

 D4FR owns the Parc at Windmill Farms—a 272-unit apartment complex located at 
1003 Windmill Farms Boulevard, Forney, Texas (the “Windmill Farms”).5

2 Dkts. 41, 42, 73, 74. 

3 Dkt. 62; 88. 

4 See Exhibits A-1‒A-18; A-26‒A-27; A-29; A-31‒A-35; A-46; A-47‒A-48; A-50‒A-53; A-61; A-62; A-63‒A-68; 
A-71; A-73; see also Dkts. 42 and 74. 

5 Exhibit A-3. 

APP000007

Case 3:22-cv-02118-X   Document 208   Filed 04/13/23    Page 13 of 360   PageID 5871



7 

 D4DS is the owner of the Bellwether Ridge—a 150-unit apartment complex located at 
841 S. Polk Street, DeSoto, Texas (“Bellwether Ridge”).6

 D4IN is the owner of the Parc at Ingleside—a 192-unit apartment complex located at 
2850 Avenue J, Ingelside, Texas (“Ingleside”).7

 D4OP is the owner of the Parc at Opelika—a 168 unit apartment complex located at 
1375 McCoy St. Opelika, Alabama (“Opelika”).8

10. D4FR is also the borrower on a December 1, 2017 HUD-insured loan (the “D4FR 

HUD Loan”)9 serviced by Greystone.  Defendant Barton is listed as the “Section 50 party” in the 

HUD Loan and associated Regulatory Agreement and signed the promissory note for the HUD 

Loan and all associated contract documents as the President of D4FR.10  Barton, together with the 

TLB 2012 Irrevocable Trust, is also identified in the HUD Regulatory Agreement as the Principal 

of D4FR.11

11. The D4FR HUD Loan matures on February 1, 2060 and accrues interest at 3.9% 

annually.  As of January 13, 2023, the balance on the HUD Loan was $35,076,762.98.   

12. As discussed more fully below, pursuant to a draw request procedure and as 

supervised by the lender, Greystone, the proceeds of the D4FR HUD Loan were used to build the 

Windmill Farms complex.  

13. D4DS is also the borrower on an October 1, 2017 HUD-insured loan (the “D4DS 

HUD Loan”) serviced by Greystone.  Defendant Barton is listed as the “Section 50 party” to the 

6 Exhibit A-30. 

7 Exhibit A-49. 

8 Exhibit A-64. 

9 The Deed of Trust, Assignment of Rents and Security Agreement related to each HUD Promissory Note are 
referenced collectively as the “HUD Loans.” 

10 Exhibits A-1; A-2; A-27.  

11 Exhibit A-27.  
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HUD Loan and associated Regulatory Agreement and signed the promissory note for the HUD 

Loan and all associated contract documents as the President of D4DS.12

14. The D4DS HUD Loan matures on June 1, 2059 and accrues interest at 3.7% 

annually.  As of January 13, 2023, the balance on the HUD Loan was $17,823,548.47. 

15. As discussed more fully below, pursuant to a draw request procedure and as 

supervised by the lender, Greystone, the proceeds of the D4DS HUD Loan were used to build the 

Bellwether Ridge complex. 

16. D4IN is also the borrower on a November 1, 2019 HUD-insured loan (the “D4IN 

HUD Loan”) serviced by Greystone.  Defendant  Barton is listed as the “Section 50 party” to the 

HUD Loan and associated Regulatory Agreement and signed the promissory note for the HUD 

Loan and all associated contract documents as the Manager of D4IN.13

17. The D4IN HUD Loan matures on August 1, 2061 and accrues interest at 3.59% 

annually.  As of January 13, 2023, the balance on the HUD Loan was $ 24,790,081.91. 

18. As discussed more fully below, pursuant to a draw request procedure and as 

supervised by the lender, Greystone, the proceeds of the D4IN HUD Loan were used to build the 

Ingleside complex. 

19. D4OP is also the borrower on a January 1, 2021 HUD-insured loan (the “D4OP 

HUD Loan,” and together with the D4DS, D4FR, and D4IN HUD Loans, the “HUD Loans”) 

serviced by Greystone.  Defendant  Barton is listed as the “Section 50 party” to the HUD Loan and 

associated Regulatory Agreement and signed the promissory note for the HUD Loan and all 

associated contract documents as the President of D4OP.14

12 Exhibits A-29; A-46; A-71. 

13 Exhibits A-47‒A-48; A-56. 

14 Exhibits A-63; A-65; A-68. 
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20. The D4OP HUD Loan matures on November 1, 2062 and accrues interest at 2.99% 

annually.  As of January 13, 2023, the balance on the HUD Loan was $17,823,548.47. 

21. As discussed more fully below, pursuant to a draw request procedure and as 

supervised by the lender, Greystone, the proceeds of the D4OP HUD Loan were used to build the 

Opelika complex.  

22. Each HUD Loan described above prohibits a security interest by any party other 

than HUD, and also prohibits transfer of any interest in the mortgaged property or any interest in 

the borrower: 

21. TRANSFERS OF THE MORTGAGED PROPERTY OR INTERESTS IN 
BORROWER. 

(a) So long as the Loan is insured or held by HUD, Borrower shall not, without the 
prior written approval of HUD, convey, assign, transfer, pledge, hypothecate, 
encumber or otherwise dispose of the Mortgaged Property or any interest therein or 
permit the conveyance, assignment or transfer of any interest in Borrower (if the 
effect of such conveyance, assignment or transfer is the creation or elimination of 
a Principal), unless permitted by Program Obligations. Lender may charge 
Borrower a fee, in accordance with Program Obligations, for Lender's additional 
responsibilities related to Borrower's actions in this Section 21.15

23. The HUD Loans also prohibit any UCC filings against the Borrower, the Project, 

or Project Assets: 

Borrower represents and warrants to Lender that no UCC filings have been made 
against Borrower, the Project or the Project Assets prior to the initial or initial/final 
endorsement of the Note by HUD, and Borrower has taken and shall take no action 
that would give rise to such UCC filings, except for any UCC filings in connection 
with the acquisition of any Personalty that has been approved in writing by HUD. 
Borrower also represents and warrants to Lender that it has not entered into, and 
will not enter into, any agreement with any party other than Lender in conjunction 
with the present Loan transaction that allows for the perfection of a security interest 
in any portion of the UCC Collateral.16

15 Exhibit A-3 (APP000078); A-30; APP000401, A-49; A-77. 

16 Exhibit A-3 (APP000060); A-30; APP000383; A-49, APP000714; A-77. 
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24. In the “Borrower’s Oath” for each HUD Loan, Barton warranted he “ha[d] not and 

will not enter into any agreement with any party other than Lender in connection with the Loan 

transaction that allows for perfection of any portion of the UCC Collateral through control under 

the UCC.”17

25. The Regulatory Agreement signed by Barton in connection with each HUD Loan 

similarly included extensive restrictions regarding any transactions that affected the ownership or 

control structure for the respective borrowers, required that the borrower manage the property, and 

required prior HUD approval for any loan or contract intended even indirectly, to finance the 

property, other than for reasonable operating expenses.18

26. For example, the Regulatory Agreement provides as follows:  

“¶ 11.b.  Borrower shall not engage in any business or activity, including the 
operation of any other project, or incur any liability or obligation not in connection 
with the Project, nor acquire an Affiliate or contract to enter into any affiliation 
with any party except as otherwise approved by HUD.”);19

35. ACTIONS REQUIRING THE PRIOR WRITTEN APPROVAL OF HUD, 
Borrower shall not without the prior written approval of HUD: 

a. Convey, assign, transfer, pledge, hypothecate, encumber, or otherwise dispose of 
the Mortgaged Property or any interest therein, or permit the conveyance, 
assignment, or transfer of any interest in Borrower (if the effect of such conveyance, 
assignment or transfer is the creation or elimination of a Principal) unless permitted 
by Program Obligations. Borrower need not obtain the prior written approval of 
HUD: (i) for a conveyance of the Mortgaged Property at a judicial or non-judicial 
foreclosure sale under the Security Instrument; (ii) for inclusion of the Mortgaged 
Property in a bankruptcy estate by operation of law under the United States 
Bankruptcy Code; (iii) for acquisition of an interest by inheritance or by Court 
decree; or (iv) for actions permitted under subsection (g) below. 

17 Exhibits A-2; A-48; A-65; A-71. 

18 Exhibits A-27; A-46; A-56; A-68.   

19 Exhibits A-27 (APP000322); A-46; A-56; A-68.  
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b. Enter into any contract, agreement or arrangement to borrow funds or finance 
any purchase or incur any liability, direct or contingent other than for Reasonable 
Operating Expenses. . . . 

i.  Amend the organizational documents of Borrower in a way that materially 
modifies the terms of the organization, including, but not limited to: any 
amendment that activates the requirement that a HUD previous participation 
certification be obtained from any additional partner or member; any amendment 
that would authorize any officer, partner or member other than the officer(s), 
general partner(s) or the managing member(s) of the corporation, partnership or 
company or pre-approved successor officer(s), general partner(s) or managing 
member(s) to bind the corporation, partnership or company for any matters 
concerning the Project which requires HUD's consent or approval; a change in the 
officer(s), general partner(s) or managing member(s) or pre-approved successor 
officer(s), general partner(s) or managing member(s) of the corporation, 
partnership or company and any proposed changes to the HUD-required provisions 
included in the organizational documents. . . .”20

27. HUD regulations also include extensive restrictions for secondary debt.  For 

instance, with respect to new construction like the Apartment Developments, HUD regulations 

provide: “[p]rivate secondary financing is not permitted under Section 221(d)(4) or other new 

construction/substantial first mortgage programs.”21  Although mezzanine loans are permitted on 

refinance programs, even then, the loans are subject to notable restrictions, including, only “where 

there is no identity of interest between the principals and the Mezzanine Lender or any affiliates 

of either party . . .”; “payments on mezzanine financing may be made only from surplus cash, and 

the debt may not mature before the FHA insured loan. . . Interest due or accruing on the mezzanine 

loan must be approved as reasonable by HUD.”22  A true and correct copy of excerpted pages from 

the HUD Multifamily Accelerated Processing (MAP) Guide is attached to my Declaration as 

Exhibit A-70.  The complete HUD Multifamily Accelerated Processing (MAP) Guide is available 

20 Exhibits A-27 (APP000333-334); A-46; A-56; A-68. 

21Exhibit A-70; APP001025.  

22 Exhibit A-70 (APP001024). 
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electronically at https://www.hud.gov/sites/dfiles/OCHCO/documents/4430GHSGG.pdf (last 

visited April 13, 2023) and is available to the public. 

C. SPC’s Loans and Purported “Conversion Rights” Regarding D4DS and D4FR 
(Windmill Farms and Bellwether Ridge) 

28. Separately, for each of the Properties, Receivership Entity JMJ Development, 

JMJAV, D4OPM, and/or One MFD4 executed loan agreements and promissory notes, due and 

payable to SPC (collectively, the “Notes” or the “SPC Loans”).23 SPC contends the funds loaned 

pursuant to the Notes were provided to JMJ Development to “fund the remaining amount necessary 

for the construction of” each of the Properties.24

29. The key terms of each Note are as follows: 

 Following the October 1, 2017 HUD Loan, on October 19, 2017, JMJ Development 
borrowed $3,800,000.00 (the “JMJ/D4DS Bellwether Note”) from SPC.  The 
JMJ/D4DS Note accrues interest at the rate of 5% and matured, initially, on May 1, 
2020.25 As a result of payments on this Note, as of January 17, 2023, an approximate 
balance of $3,797,758.95 is due; 

 Immediately after the December 1, 2017 HUD Loan, on December 14, 2017, JMJ 
Development borrowed $7,300,000.00 (the “JMJ/D4FR Windmills Farms Note”) from 
SPC.26  The JMJ/D4FR Note accrues interest at the rate of 5% and matured, after 
amendment, on November 1, 2022.27   As a result of payments on this Note, as of 
January 17, 2023, an approximate balance of $7,885,547.12 is due; 

 Prior to the November 1, 2019 HUD Loan, on June 13, 2019, JMJAV borrowed 
$6,634,490.00 (the “JMJAV/D4IN Ingleside Note”) from SPC.  The JMJAV/D4IN 
Note accrues interest at the rate of 5% and matures (pursuant to a Modification 
Agreement) on November 1, 2026.28 As a result of payments on this Note, as of January 
17, 2023, an approximate balance of $3,759,163.65  is due; 

23 Exhibits A-4; A-12; A-31; A-50; A-52; A-66. 

24 Dkt. 179, pp. 6, 11. 

25 Exhibit A-31.  As stated by SPC’s Auditors, the term of the JMJ/D4DS Note was extended to November 1, 2026. 

26 Exhibit A-4; Exhibit A-7.  Pursuant to certain amendments, the Windmill Farms Loan was increased to $8,300,000.  
Exhibit A-10.  

27 Exhibit A-7; A-11; A-12. 

28 Exhibit A-50; A-51; A-52. 
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 Following the January 1, 2019 HUD Loan, on June 13, 2021, D4OPM, LLC and One 
MF D4, LLC borrowed $5,129,000.00 (the “D4OPM/Opelika Note”) from SPC. The 
Opelika Note accrues interest at the rate of 10% and matures on January 13, 2023.29

As a result of payments on this Note, an approximate balance of $3,189,595.90 is due. 

30. Most Notes were subject to various amendments, for instance, the JMJ/D4FR 

Windmill Farms Note was subject to an amendment, later rescinded, by which JMJ agreed to pay 

SPC the “Net Income of the Property, as defined by the Semi-Annual HUD approved Excess Cash 

Release.30  That Amendment directly contravened other terms of the HUD Loans.31 Similarly, the 

Ingleside Note was preceded by a “VOD Note,” dated June 4, 2019, which included “Acquisition 

Rights” to the Property in violation of HUD Loans, but which was superseded by the subsequent 

Note dated June 13, 2019.32  All known amendments for each Note are included as exhibits to this 

Declaration. 

31. Although each Note was issued in connection with the HUD Loans and for use in 

constructing the Apartment Developments, the D4 Entities were not the borrowers on any of the 

SPC Notes.  Nor, except as discussed below regarding Opelika, did equity in any of the D4 Entities, 

or the Apartment Developments themselves, secure the SPC Loans. 

32. Instead, with respect to D4DS and D4FR, through a series of Amended and 

Restated Pledge and Security Agreements (collectively, the “Bellwether Ridge and Windmill 

Farms Pledge and Security Agreements”), Receivership Entities that purportedly held the majority 

of equity in each respective D4 Entity pledged to JMJ Development their right, title and interest in 

the membership interests of the respective parent entities for D4FR and D4DS in exchange for the 

29 Exhibit A-66. 

30 Exhibit A-8; A-9. 

31 See Exhibit A-3, APP000062.   

32 Exhibit A-62. 
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loan proceeds JMJ Development had received from SPC. These Pledge and Security 

Agreements—by and between Receivership Entities only—purport to include the following 

pledges of equity:  

 For the JMJ/D4DS Pledge and Security Agreement (Bellwether Ridge), the pledge and 
collateral was as follows: TWRF, holds a 100% membership interest in JMJAV; 
JMJAV holds a 1% membership interest in JMJD4, and Enoch holds the remaining 
99% membership interest in JMJD4. TWRF, JMJAV and Enoch each executed 
Amended and Restated Pledge and Security Agreements pledging to JMJ all of the 
member interests in JMJAV and JMJD4.33

 For the JMJ/D4FR Pledge and Security Agreement (Windmill Farms), the pledge and 
collateral was as follows:  TWRF holds a 100% membership interest in JMJAV; 
JMJAV holds a 1% membership interest in JMJD4; and Enoch holds the remaining 
99% membership interest in JMJD4.  TWRF, JMJAV and Enoch each executed 
Amended and Restated Pledge and Security Agreements pledging to JMJ all of the 
member interests in JMJAV and JMJD4.34

33. These pledges, as well as SPC’s contentions about the ownership structure of these 

entities are also reflected in the UCC statements filed by SPC:    

 The UCC Financing Statement related to the Pledge & Security Agreement relevant to 
D4DS states that JMJAV owns 1% of D4FR and JMJD4 owns 98.5% of D4FR;35

 The UCC Financing Statement related to the Pledge & Security Agreement relevant to 
D4DS states that JMJAV owns 1% of D4DS and JMJD4 owns 98.5% of D4DS.36

34. The “Collateral” for the D4DS and D4FR Pledge and Security Agreements was 

each Parent Entities’ equity interest in the D4 Entities, and rights and privileges related to the 

equity held by the Parent Entities over the D4 Entities and their assets (the “Collateral”).37

33 Exhibits A-32; A-33; A-34.   

34 Exhibits A-13; A-14; A-15; A-16; A-17. 

35 Exhibit A-21; A-22; A-23.   

36 Exhibit A-36; A-37; A-38; A-39; A-40. 

37 See Exhibits A-13, APP000145-147; A-32, APP000439-441; A-33; A-34. 
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35. The Pledge and Security Agreements related to D4FR and D4DS (Windmill Farms 

and Bellwether Ridge) included Section 7.15, titled “Conversion Option,” (the “Conversion 

Option” or “Conversion Rights”) which provided:  

“Upon thirty (30) days’ notice (the “Exercise Notice”), Lender shall be entitled to 
exercise an option to acquire the Collateral from Pledgor for the consideration of 
$100.00.  

(a) As a condition to the exercise of such option and the closing thereunder, the 
following conditions shall be satisfied: (i) Lender (or Lender's assignee) shall have 
received approval for a TPA (Transfer of Physical Assets) from HUD for transfer 
of the ownership of D4FR LLC, (ii) all fees owed to Timothy Barton or his affiliates 
for developer's fees shall have been paid in full, and (iii) payment of $100.00 to 
exercise the option of the transfer by Pledgor of the Collateral to Lender or Lender's 
assignee which will document the transfer of control of D4FR, LLC. . . . Lender 
shall furnish Pledgor with assignments for the absolute transfer and conveyance of 
the Collateral to Lender, and Pledgor shall execute and deliver such assignments to 
Lender at the closing of the sale, which shall be held on or before the thirty (30) 
days following the Exercise Notice. Such assignments shall contain such terms and 
provisions, including warranties and representations concerning the Collateral, as 
shall be required by and satisfactory to Lender.  . . . At the closing, the consideration 
for exercise of the option shall be that all of the indebtedness evidenced by the Loan 
shall be deemed satisfied in consideration of the transfer and conveyance of the 
Collateral to Lender. 

(b) In the alternative, upon receipt of the Exercise Notice, Pledgor may elect to 
transfer to Lender the D4FR Property instead of and in place of the Collateral (the 
“Project Transfer”). . . .38

36. JMJ Development assigned to Southern Properties, LLC (“SPC LLC”) the Pledge 

and Security Agreements for D4DS and D4FR (the “Assignment of Pledge and Security 

Agreements”).39  SPC, LLC’s rights to exercise any of the assigned rights, however, was 

38 Exhibit A-13, APP000162-163; A-32, APP000456-457. 

39 SPC was not a party to the D4FR (Windmill Farms) or D4DS (Bellwether Ridge) Pledge and Security Agreements. 
Instead, those pledges were between JMJ Development (defined as “Lender” in each Pledge), which received the 
pledged security, and the respective Parent Entities instead held the “Conversion Rights” by which it could convert 
JMJ’s debt into equity in the Parent Entities.  At least according to the terms of the Pledge and Security Agreements, 
JMJ Development loaned the proceeds of SPC’s Notes to each respective Parent Entity, thereby becoming a “lender.”  
No promissory notes or other written agreement reflecting these loans was discovered, however. 
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contingent on default of a “Promissory Note” between JMJ Development and SPC LLC. The 

Assignment of Pledge and Security Agreement provided as follows: 

“This is an absolute and present assignment of the Pledges by Assignor [JMJ 
Development, LLC] to Assignee [Southern Properties Capital, LLC].  In the event 
that there is any default under that certain Promissory Note from Assignor to 
Assignee, then Assignee shall be entitled to all rights as secured party under the 
Pledges.”40

37. I am unaware of the existence of any promissory note by which JMJ Development 

is obligated to SPC LLC, nor has SPC or SPC LLC provided notice that JMJ Development or any 

other Receivership Entity defaulted under any promissory note payable to SPC or SPC LLC. 

D. The Pledge and Security Agreement Regarding D4IN (Ingleside)

38. In connection with the JMJAV/D4IN Ingleside Note, on June 13, 2019, JMJAV 

LLC pledged to SPC JMJD4’s 98.75% managing member interest in D4IN, LLC and JMJAV, 

LLC’s 1% membership interest in D4IN, LLC.41

39. The Pledge and Security Agreement between JMJAV LLC and SPC related to the 

JMJAV/D4IN Ingleside Note (the “Ingleside Pledge Agreement”) provided a security interest in 

the pledged Collateral.42  The Ingleside Pledge Agreement also included the same Section 7.15 

Conversion Option that was in the D4DS and D4FR Pledge Agreements, and which imposed a 30 

day advance notice and HUD approval as conditions precedent to exercising the Conversion 

Option.43

40 Exhibit A-35. 

41 Exhibit A-53.  By an amendment, Enoch also pledged its interest in  JMJD4.  Exhibit A-73.   

42 Exhibit A-53. The collateral was defined as the legal and beneficial ownership interests in and to the equity pledged 
by each company, essentially the same definition used in the Pledge and Security Agreements governing D4DS and 
D4FR’s Parent Entities. 

43 Exhibit A-53. 
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40. The UCC Financing Statements related to the Pledge and Security Agreement 

relevant to D4IN states that JMJD4 collateralized its 98.75% interest in D4IN; Enoch Investments 

collateralized its 99% interest in JMJD4; TRWF collateralized its 100% interest in JMJAV and 

JMJAV collateralized its 1% interest in JMJD4.44

41. Notably, the “Amended Regulations of D4IN, LLC as of June 4, 2019,” provide 

that “Company Assets” were deemed owned by “the Company as an entity, and no Member, 

individually, or collectively, shall have any ownership interest in such Company Assets or any 

portion thereof.”45

42. In a separate June 13, 2019 Letter Agreement, JMJD4, JMJAV, LLC and Enoch 

Investments agreed that, “provided the developer’s fee for the Property has been paid, that upon 

10 days written notice . . . Enoch and JMJAV will assign 100% of the membership interests in 

JMJD4 to [SPC] . . . and that upon such assignment and the assignment of JMJAV’s interest in the 

Company, once HUD has approved the transfer, the Promissory Note . . . in the amount of 

$6,634,490 will be cancelled.” (the “Ingleside Assignment Agreement”).46

E. The D4OP (Opelika) Transaction  

43. The transaction was different for D4OP (Opelika).  In a January 13, 2021 Pledge 

Agreement that served as security for the “D4OPM/Opelika Note,” the Parent Entities or 

“Pledgors,” D4OPM, LLC and ONE MF D4, LLC, pledged all of their right title and interest in 

the Collateral, to SPC (the “Opelika Pledge Agreement”).47

44 Exhibits A-75; A-76. 

45 Exhibit A-72. 

46 Exhibit A-60. 

47 Exhibit A-67. 
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44. No Conversion Option was included in the Opelika Pledge Agreement.  Instead, in 

a January 13, 2021 Letter Agreement (the “Opelika Pledge Assignment”), D4OP LLC and/or 

D4OPM, LLC and ONE MF D4, LLC agreed they would own and develop “the Property,” but 

also agreed that in consideration of SPC’s Loan, upon written notice, D4OP and its Parent Entities 

would assign ninety-nine and seventy-five one-hundredths percent (99.75%) of the membership 

interests in the “record owner of the Property,” D4OP, to “Southern Properties” or its designee, 

and that, upon such assignment, provided the Property was subject to no lien other than a first lien 

approved by Southern Properties, the Loan would be cancelled.48

45. Because each of the Security and Pledge Agreements and the Opelika Assignment 

Agreement is executory, and performance by the respective Receivership Entities under those 

agreements would be detrimental to the Receivership Estate and the investors and creditors for 

whose benefit the Estate exists, I have rejected each Agreement.  

F. JMJ Development and the D4 Entities Controlled Development and Management of 
the Properties 

46. As reflected in the many contracts I have reviewed in connection with my 

appointment as Receiver, as well as communications with Greystone, contractors, and other 

construction professionals and review of voluminous records in connection with the development 

of each Property, the D4 Entities, not SPC, contracted with general contractors and other 

construction professionals to design and build each respective development.  Review of draw 

requests, cost certifications, and documents from SPC confirm that construction was 

predominantly funded by the HUD Loan for each Property, and that the funds were provided to 

either the D4 Entity or the contractor by Greystone via the submission of periodic loan draw 

48 Id.
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requests.  Once again, each D4 Entity, and not SPC, was the responsible party for these draw 

requests and their submission to Greystone (and ultimately HUD).  For construction or 

development expenses over-and-above the HUD loan amounts, the D4 Entities generally drew on 

the respective SPC unsecured loans for each property, as confirmed by records provided by SPC, 

cost certifications for each property, and the limited accounting records for the Receivership 

Entities.   

47. As my team discovered when we first assumed possession and control over JMJ’s 

office location, and as has been confirmed through my work with Greystone and auditors as part 

of the HUD certifications, to coordinate the complex HUD process, JMJ and/or other Barton-

related Receivership Entities employed an individual whose primary responsibility was interfacing 

with the lenders and managing each development as construction progressed.  Based on the 

extensive commingling I have discovered by and between most Receivership Entities, I believe it 

is likely, although I have not yet confirmed, that the salary for this individual was paid from at 

least some Investor funds. 

48. As Receiver, I have assumed responsibility for interacting with Greystone to 

continue the periodic certification process required to comply with HUD regulations and to 

complete the initial cost certification for Opelika. Because Barton individually is identified in the 

HUD Loans as the “Section 50” Party, he is nonetheless still required to sign certifications related 

to the HUD Loans on the Apartment Developments.   The process is complicated and time-

consuming. 

G. Commingling Between the D4 Entities and Other Receivership Entities 

49. The bank accounts and accounting records for the D4 Entities show a tangled web 

of commingling with other Receivership Entities.  As detailed in my Motion to Compel and 
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supporting Reply,49 access to the Receivership Entities’ accounting records and bank records has 

been slow and tedious, with information from Quickbooks and the banks still trickling in on a 

sporadic basis.  Nevertheless, I and my accounting team have traced: 

(a) Hundreds of thousands of dollars in intercompany transfers between D4DS and 
Receivership Entities JMJ Development, JMJD4,and Carnegie Development; 

(b) Over a million dollars in intercompany transactions between D4FR and JMJ 
Development, JMJD4, and Enoch Investments; 

(c) Hundreds of thousands of dollars in intercompany transfers between D4IN and JMJ 
Development; and, 

(d) In connection with the more extensive work necessary for completing the cost 
certification for Opelika, hundreds of thousands of dollars in intercompany 
transfers between D4OP and Receivership Entities JMJ Development, JMJD4, 
Carnegie Development, Enoch Investments, JMJ Management LLC, Broadview 
Holdings, Goldmark Hospitality LLC, and even SF Rock Creek LLC. 

50. Based upon documents provided by Greystone, SPC, and independent auditors, I 

have learned that loan payments have also been made on the HUD loans for each of the four 

Properties.  These payments have either been made from revenue generated by the Properties, or 

they have been drawn on the SPC Notes.  Where excess cash has been available as income 

generated by the Properties, those funds have been used to pay down the SPC Notes.  I am still 

investigating whether all funds distributed to SPC by the management companies were used to pay 

down the SPC Notes or whether certain funds were used for other purposes. 

51. On July 26, 2017, D4DS, as the owner of Bellwether Ridge, entered into a 

management agreement with Sunridge Management Group, Inc (“Sunridge”).50  Similarly, on 

January 20, 2017, D4FR, as the owner of Windmill Farms contracted with Sunridge, though 

49 Dkts. 133 and 166. 

50 Exhibit A-45. 
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Windmill Farms is now managed by Sunchase American (“Sunchase”).51  Barton, as the Managing 

Member for each D4 Entity, signed both agreements.52  D4IN, as owner of Ingleside, is similarly 

managed by Sunridge, while Opelika is managed by Sunchase. 

H. SPC’s Attempted Exercise of Conversion Rights Related to the Bellwether Ridge and 
Windmill Farms Pledge and Security Agreements  

52. On October 3, 2022, SPC purported to exercise its Conversion Rights for D4FR 

(Windmill Farms) by sending correspondence to  D4FR through Enoch Investments, TRWF, and 

JMJAV) (the “Exercise Notice”) in which it enclosed a “proposed purchase contract to effect a 

transfer from the Project owner, D4FR LLC to SPC through a deed, once the lender on the Project 

and HUD have consented to the transfer.”53  I was presented with a copy of this and the other 

Exercise Notices when I assumed possession of JMJ’s offices.  They were also provided to me 

separately by SPC. 

53. Neither in its Exercises Notices or subsequently, has SPC identified any default by 

JMJ Development.  Similarly, SPC has not provided, or asserted that it provided prior to October 3, 

2022 the 30-day notice required by the Conversion Option.  Irrespective of notice, the proposed 

purchase contract was never signed by Defendant Barton.  If the proposed purchase contract had 

been signed, it would have been invalid without prior HUD approval.54

54. SPC’s purported conversion of its equity interest in the D4DS (Bellwether Ridge) 

Parent Entities is equally executory.  On July 6, 2021, the APTS at Bellwether Ridge, LLC (the 

“purchaser,” presumably an SPC affiliate, but nonetheless an entity that held no conversion rights 

pursuant to any Loan or contract with D4DS) and D4DS entered into an Agreement for Purchase 

51 Exhibit A-26. 

52 Exhibit A-26; A-45. 

53 Exhibit A-24. 

54 Exhibit A-27, APP000060-61; APP000078; APP000322; Exhibit A-70, APP001024. 
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and Sale of the Bellwether complex (the “Bellwether PSA”).55 The Bellwether PSA included 

numerous contingencies,56 but as evidenced by SPC’s effort to revive the Bellwether PSA through 

a “First Amendment to Agreement of Purchase and Sale,”57 (the “Amended PSA”) no evidence 

exists that any of the contingencies were ever satisfied.  Nonetheless, pursuant to an October 3, 

2022 “Exercise Notice,” sent to D4DS, JMJAV, TRWF, JMJD4 and Enoch Investments, SPC 

purported to exercise its Conversion Rights regarding Bellwether Ridge.58

55. No evidence suggests SPC satisfied the 30-day notice requirement in the Bellwether 

Ridge Pledge and Security Agreement. Irrespective of notice, the proposed purchase contract does 

not appear to have ever been signed by Defendant Barton.  If the proposed purchase contract had 

been signed, it would have been invalid without prior HUD approval.59

56. Likewise, although SPC sent an “Exercise Notice” on October 3, 2022 regarding 

the “Conversion Option” for Ingleside, the Exercise Notice acknowledged the conversion was not 

permissible absent conditions that were not yet satisfied.60  SPC enclosed a proposed purchase 

contract to effect a transfer from “the Project owner, D4IN” to SPC, “once the lender on the Project 

and HUD have consented to the transfer.”61

55 Exhibit A-43. 

56 For instance, the PSA required the Purchaser to obtain Board Approval for the purchase and notify the seller within 
ten days of obtaining such approval.  Absent such approval and notice, the PSA was “deemed void ab initio”.  Exhibit 
A-43.  The PSA also required the purchaser to obtain HUD approval within 120 days after Board Approval, absent 
which, the Agreement terminated.  Id.  No evidence exists that either of these conditions were satisfied. 

57 Exhibit A-44; see also Exhibit A-73. 

58 Exhibit A-42. 

59 Exhibits A-30; A-46; A-70.  

60 Exhibit A-54. 

61 Exhibit A-55.  

APP000023

Case 3:22-cv-02118-X   Document 208   Filed 04/13/23    Page 29 of 360   PageID 5887



23 

57. The proposed purchase contract does not appear to have been signed, nor was any 

evidence of consent by HUD ever provided.62

58. SPC has not attempted to exercise or force assignment of the ownership interests in 

D4OP, although it also sent a letter to me providing notice of its claim and intent to convert its 

debt following completion of the project.63  It has not, however, identified any default by D4OP 

or any other Receivership Entity with which it contracted related to the Opelika property. 

59. Subsequently, on November 3, 2022, SPC wrote separate letters to me regarding 

Bellwether and Windmill Farms.64  In each letter, SPC set out the general terms of the transactions 

described above, although SPC omitted any mention of the conditions precedent and the necessity 

of a default with respect to the Assignment of Pledge, and misstating the parties’ “contemplation” 

regarding transfer of the Apartment Developments and conversion of the mezzanine debt into 

equity.  Nonetheless each letter acknowledges HUD has not approved any TPA for any Property, 

and the Purchase Agreements proposed by SPC for each respective Apartment Development are 

unexecuted. 

I. The Receivership Estate 

60. As explained in multiple motions and supporting Declarations, although Barton has 

largely barred my access to the Receivership Entities’ accounting records and bank records, the 

limited accounting records obtained to date demonstrate extensive commingling of assets by and 

between the Receivership Entities.  For instance, I and my accountants have discovered that Barton 

used Investor funds to pay personal expenses (including his attorneys), to purchase properties 

owned by entities unrelated to the properties the Investors were promised their funds would be 

62 Id.

63 Exhibit A-69.  

64 Exhibit A-28; A-74. 
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used for, and to make “forbearance” or related payments forestalling cancellation of purchase 

contracts on still different properties.  As outlined above, the four D4 Entities themselves 

participated in extensive commingling with their parent entities, JMJ Development, and a host of 

other Receivership Entities. 

61. In addition to the approximately $26 million in investor claims identified by the 

SEC in its Complaint, to date I have identified at least $7 million owed to judgment debtors, and 

at least $16 million owed to unsecured general creditors, excluding SPC, and likely much more.    

62. The Wall investors whose claims underlie the SEC’s Complaint transferred funds 

to certain Receivership Entities for the purchase of specific properties.65  Similarly, in the course 

of performing my appointment, I have learned that other investors also transferred funds to Barton-

controlled Receivership Entities for use in the purchase and/or development of other properties.  

For instance, creditor Palisades TC LLC loaned/invested $3.5 million to become a co-managing 

member of Dallas Real Estate Lenders LLC, which owns 100% of the membership units of FHC 

Acquisition, LLC, the owner of the of the Frisco Gate Property previously addressed by the 

Court.66  Similarly, Palisades, Pamela Kirby, John Dowdall, Allen Hodges, Nitya Capital and 

others loaned/invested over $12 million in the 2999 Turtle Creek Property alone.  These creditors, 

like SPC, loaned/invested money for the development of real estate owned by Receivership 

Entities and expected to participate in the appreciation of the properties for which each loaned 

money. 

63. Collectively, the value of the Apartment Developments represents the largest asset 

of the Receivership Estate.  For instance, the proposed sale of Bellwether Ridge should result in a 

65 See Dkt. 1.   

66 See Dkt. 142. 
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net recovery for the Estate of approximately $5.1M, even after payment-in-full of SPC’s Note.  

The proposed sale of Windmill Farms should result in a net recovery for the Estate of 

approximately $7.5M after payment of SPC’s note.  Without inclusion of the Apartment 

Developments in the Receivership Estate, satisfying all investor claims, let alone even a portion of 

the creditor claims, will not be possible. 

64. The Receivership Estate’s expenses are significant.  Insurance, taxes, appraisals, 

and related operating costs continue. A forensic accounting is necessary for many reasons, 

including but not limited tracking to the greatest extent possible, the sources and uses of Investor 

funds, recipients of fraudulent transfers, and prepare tax returns and other related documents. The 

costs of preparing a forensic accounting, administering a claims process involving Wall investors 

and dozens if not hundreds of other claimants, as well as litigation expenses necessitated by 

Barton’s opposition to virtually every motion or notice filed by the Receiver, continue to accrue.  

Thus, without the net proceeds recovered from sale of the Apartment Developments, the Investors 

and other creditors are likely to suffer a significant shortfall. 

J. Extensive Commingling Makes Distribution Based on Tracing Inequitable 

65. As discussed above with respect to the D4 Entities, based just on my limited 

visibility into the Receivership Entities’ accounting records as well as review of the bank records 

I have obtained to date, my accountants and I have discovered extensive comingling by and 

between virtually all Receivership Entities. The commingling is dense, complex and pervasive, 

and will be difficult, if not impossible, to unravel.  An example of the commingling and tracing is 

included in my Declaration that was submitted in support of the Supplemental Brief in Support of 

Motion to Supplement Order Appointing Receiver.67   A similar tracing analysis for just Rock 

67 Dkt. 74. 
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Creek SF, LLC is included in the Appendix supporting the Motion to Compel Documents.68  In 

short, it appears Barton extensively commingled in and between the entities he controlled, to 

spend, hide, and improperly use investor funds, the proceeds of investor funds, or funds so 

commingled with investor funds as to render tracing or segregation nearly impossible. 

66. Bank records, transactional documents, and email correspondence I have reviewed 

also reflect that Barton operated the Receivership Entities without regard to the corporate existence 

of most if not all Entities, particularly with regard to the funds that were used to manage, operate, 

acquire, maintain, litigate, satisfy debt or similar obligations owed by the Receivership Entities or 

the properties owned by each.69

67. Accordingly, utilizing a tracing analysis in determining how to treat similarly 

situated investors or creditors would be extremely difficult and expensive, if not impossible.  

Moreover, allowing any distribution or recovery premised on tracing would be unfair because it 

would provide a windfall to some creditors, like SPC, where the proceeds of its loans were 

generally (but not exclusively) used to develop the Properties, but in contrast, the funds transferred 

to Barton and the Receivership Entities by other creditors or investors, was not preserved.  For 

instance, although the Wall Investors transferred approximately $26M to the “Wall Entities” for 

the purchase specific properties, the Wall Entities currently appear to have virtually no assets.  

Instead, Barton used Wall Investor funds, the proceeds of Wall Investor funds, and funds from 

other investors and creditors to purchase, in whole or in part, properties owned by different 

Receivership Entities or simply spent the funds for other purposes.   

68 Dkt. 200. 

69 Additional detail regarding Barton’s disregard of corporate existence is included in my Declaration in support of 
the Brief in Support of Motion to Supplement Receivership Order, Dkt. 74. 
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68.  Similarly, while the proceeds of the HUD Loans and SPC’s Loans were the 

primary (but not sole) source of funds used to construct the Apartment Developments, excess cash 

derived from Bellwether Ridge and Windmill Farms was used to pay down SPC’s unsecured 

Notes.   Had SPC not received those funds, other creditors or Investors would likely have received 

the benefit of the funds, for instance through a Receivership Entity’s ability to satisfy debt 

obligations necessary to stave off foreclosure or forfeiture of contractual rights to purchase other 

properties into which significant Receivership Assets and investor funds had been diverted.   

69. Further, based on the structure SPC chose for these transactions and the records the 

Receiver has reviewed to date, it appears that SPC applied its own expenses to the D4 Entities’ 

loans for virtually every “service” SPC purportedly provided, including reimbursement of SPC’s 

travel costs and attorneys’ fees.  SPC has additionally received pre-payment on portions of its 

Notes through excess cash from the Apartment Developments, and thus has been adequately 

compensated to date, for those loans. 

70. During early meetings I had with SPC’s representatives, they stated that SPC had 

structured the transactions regarding the Apartment Developments with Receivership Entities as 

the borrowers and developers intentionally because SPC had reached its maximum lending 

amount, $500,000,000 with HUD.  As I informed SPC during these meetings and prior to filing 

my Motions to Sell the Apartment Developments, I have not foreclosed treating SPC as a secured 

creditor to the extent of the unpaid balance on each of its Loans appears as potentially fair and 

equitable.  If, however, SPC insists it is an investor, it should at most be treated on par with the 

Wall and other investors, entitled only to a pro rata or other distribution from pooled assets 

recovered in the course of the receivership estate and subject to a claims process. 
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71. I declare under penalty of perjury that the foregoing is true and correct. 

Executed on April 13, 2023. 

  /s/ Cortney C. Thomas 
CORTNEY C. THOMAS, RECEIVER 
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Kaufman County 
Laura Hughes 
County C lerk 

Instrument Number: 2017-0028852 

DEED OF TRUST 

Party: ___ D_4_F_R_L_L_:_C ________ _ Billable Pages: 52 
Number of Pages: 53 

FILED AND RECORDED - REAL RECORDS 

On: 12/13/2017 at 03:29PM 

Document Number: 2017-0028852 

Receipt No: 

Amount: 
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17-28243 

$ 230.00 

ST An: 0 Ii TEXAS 
COUNTY OF KAUFMAN 

CLERKS COMMENTS 

E-RECORDING 

I her·eby certify thal this instrument was filed on the date and time stam11ed hereon b)' me 
and "as dulJ reco,·ded in t he Official Public Records of Kaufman County, Te:\as. 

Laura Hughes, County C lerk 

Recorded By: ___ ...:.K.=.i.·y=li;:c..e D=o=s=s ____ ,, Deputy 

ANY PROVJSJON HEREIN WB lCH RESTRICTS THE SALE, RENTAL. OR USE OF THE DESCRIBED 
REAL PROPERTY BECAUSE OF COLOR OR RACE IS lNVALID AND UNENFORCEABLE UNDER 
FEDERAL LAW. 

111111111111111 IU 11111 11 

Record and Return To: 
LA WYERS TITLE INSURANCE COMP ANY - DFW 
16479 DALLAS PKWY STE 390 
ADDISON, TX 75001 
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#2017-0028852 Recording Date: 12/13/2017 03:29:14 PM Page 2 of 53 B: OPR V: 5534 P: 168 

#2017-0028852 

0MB Approval No.2502-0598 
(Exp. 06/3012017) 

Public Reporting Burden for this collection of information is estimated to average .75 hours per response. including the lime for 
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing 
the collection of lnformatron. Response to this request for information is required In order to receive the benefits to be derived. 
This agency may not collect this information, and you are not required to complete this form unless it displays a currently valid 0MB 
control number. 

Privacy Act Notice: The United States Department of Housing and Urban Development, Federal Housing Administration, is 
authorized to solicit the Information requested In the form by virtue of Title 12, United States Code, Section 1701 et seq., and 
regulations promulgated thereunder at Title 12, Code of Federal Regulations. While no assurance of confidentiality is pledged to 
resoondents. HUD cienerallv discloses this data onlv in response to a Freedom of Information Act request. 

222- z3oa5339 
Recording Requested by: 
Thomas Kelly Derryberry 
Peaseley & Derryberry PLC 
504 Autumn Springs Ct. Suite 26 
Franklin, TN 37067 

After Recording return to: 
Leslie F. Dominy 
Greystone Servicing Corporation, Inc. 
41 9 Belle Air Lane 
Warrenton, VA 20186 

MULTIFAMILY DEED OF TRUST 
ASSIGNMENT OF LEASES AND RENTS 

AND SECURITY AGREEMENT 

(Texas) 

HUD Project Number: 113-35682 
Project Name: Pare at Windmill Farms Apartments 

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU MAY REMOVE 
OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION FROM THIS INSTRUMENT BEFORE 
IT IS FILED FOR RECORD IN THE PUBLIC RECORDS: YOUR SOCIAL SECURITY NUMBER OR 
YOUR DRIVER'S LICENSE NUMBER. 

Previous editions are obsolete HUD MF Security Instrument HUD-94000M (06/14) 
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MULTIFAMILY DEED OF TRUST, 
ASSIGNMENT OF LEASES AND RENTS AND 

SECURITY AGREEMENT 

THIS MULTIFAMILY DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS 
AND SECURITY AGREEMENT, WHICH, FOR AS LONG AS THE LOAN IS INSURED 
OR HELD BY HUD, SHALL BE DEEMED TO BE THE MORTGAGE AS DEFINED BY 
PROGRAM OBLIGATIONS ("Security Instrument"), is made as of this 1st day of 
December, 2017 among D4FR LLC, a limited liability company organized and existing 
under the laws of the State of Texas. whose address is1755 Wittington Place, Suite 
340, Dallas, TX 75234, as granter, truster and borrower (Borrower), to Thomas Kelly 
Derryberry, as trustee (Trustee), a person whose address is 504 Autumn Springs Ct, 
Suite 26, Franklin, TN 37067, for the benefit of Greystone Servicing Corporation, Inc., 
as beneficiary and as Lender (Lender), a corporation organized and existing under the 
laws of State of Georgia, whose address is 419 Belle Air Lane, Warrenton, VA 20186. 

Borrower, in consideration of the Indebtedness and the trust created by this 
Security Instrument, irrevocably grants, conveys and assigns to Trustee and Trustee's 
successors and assigns, in trust, with power of sale, the Mortgaged Property, including 
the Land located in Kaufman County, State of Texas and described in Exhibit A 
attached to this Security Instrument, to have and to hold the Mortgaged Property unto 
Trustee and Trustee's successors and assigns. 

THIS SECURITY INSTRUMENT IS EXECUTED TO SECURE TO LENDER the 
repayment of the Indebtedness evidenced by Borrower's Note payable to Lender dated 
as of the date of this Security Instrument, and maturing on February 1, 2060, in the 
principal amount of Thirty Six Million Two Hundred Forty Thousand and 00/100 Dollars 
(US $36,240,000.00) ("Loan"), and all renewals, extensions and modifications of the 
Indebtedness, and the performance of the covenants and agreements of Borrower 
contained in this Security Instrument and the Note. 

Borrower represents and warrants that Borrower is lawfully seized of the 
Mortgaged Property and has the right, power and authority to mortgage, grant, convey 
and assign the Mortgaged Property, and that the Mortgaged Property is unencumbered 
except for easements and restrictions listed in a schedule of exceptions to coverage in 
any title insurance policy issued to Lender contemporaneously with the execution and 
recordation of this Security Instrument and insuring Lender's interest in the Mortgaged 
Property. Borrower covenants that Borrower shall warrant and defend generally such 
title to the Mortgaged Property against all claims and demands, subject to said 
easements and restrictions. 

Previous editions are obsolete HUD MF Security Instrument HUD-94000M (06/14) 
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Covenants. Borrower and Lender covenant and agree as follows: 

1. DEFINITIONS. The definition of any capitalized term or word used herein can be 
found in this Security Instrument, and then if not found in this Security Instrument, then 
found in the Regulatory Agreement between Borrower and HUD, and/or in the Note. 
The following terms, when used in this Security Instrument (including when used in the 
above recitals), shall have the following meanings: 

(a) "Borrower" means all entities identified as "Borrower" in the first 
paragraph of this Security Instrument, together with any successors and assigns Uointly 
and severally). Borrower shall include any entity taking title to the Mortgaged Property 
whether or not such entity assumes the Note. Whenever the term "Borrower" is used 
herein, the same shall be deemed to include the obliger of the debt secured by the 
Security Instrument, and so long as the Note is insured or held by HUD shall also be 
deemed to be the mortgagor as defined by Program Obligations. 

(b) "Building Loan Agreement" means the HUD-approved form of the 
agreement between Borrower and Lender setting forth the terms and conditions for a 
construction loan. 

(c) "Business Day" is defined in Section 31 . 

(d) "Claim" is defined in Section 48(m). 

(e) "Collateral Agreement" means any separate agreement between 
Borrower and Lender for the purpose of establishing replacement reserves for the 
Mortgaged Property, establishing an account to assure the completion of repairs or 
Improvements specified in that agreement, or any other agreement or agreements 
between Borrower and Lender which provide for the establishment of any other fund, 
reserve or account including but not limited to those reserves and escrows required by 
HUD. 

(f) "Contract of Insurance" is defined in 24 C.F.R. Part 207, Subpart B. 

(g) "Environmental Inspections" is defined in Section 48(h). 

(h) "Event of Default" means the occurrence of any event listed in 
Section 22. 

Previous editions are obsolete HUD MF Security Instrument HUD-94000M (06114) 
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(i) "Fixtures" means all property or goods that become so related or attached to 
the Land or the Improvements that an interest arises in them under real property law, 
whether acquired now or in the future, excluding all tenant owned goods and property, 
and including but not limited to: machinery, equipment, engines, boilers, incinerators, 
installed building materials; systems and equipment for the purpose of supplying or 
distributing heating, cooling, electricity, gas, water, air, or light; antennas, cable, wiring 
and conduits used in connection with radio, television, computers, security, fire 
prevention, or fire detection or otherwise used to carry electronic signals; telephone 
systems and equipment; elevators and related machinery and equipment; fire detection, 
prevention and extinguishing systems and apparatus; security and access control 
systems and apparatus; plumbing systems; water heaters, ranges, stoves, microwave 
ovens, refrigerators, dishwashers, garbage disposals, washers, dryers and other 
appliances; light fixtures, awnings, storm windows and storm doors; pictures, screens, 
blinds, shades, curtains and curtain rods; mirrors; cabinets, paneling, rugs and floor and 
wall coverings; fences, trees and plants; swimming pools; playground and exercise 
equipment and classroom furnishings and equipment. 

0) "Governmental Authority" means any board, commission, department 
or body of any municipal, county, state, tribal or federal governmental unit, including 
any U.S. territorial government, and any public or quasi-public authority, or any 
subdivision of any of them, that has or acquires jurisdiction over the Mortgaged 
Property, including the use, operation or improvement of the Mortgaged Property. 

(k) "HUD" means the United States Department of Housing and Urban 
Development acting by and through the Secretary in the capacity as insurer or holder of 
the Loan under the authority of the National Housing Act, as amended, the Department 
of Housing and Urban Development Act, as amended, or any other federal law or 
regulation pertaining to the Loan or the Mortgaged Property. 

(I) "Impositions" and "Imposition Deposits" are defined in Section 8(a). 

(m) "Improvements" means the buildings, structures, and alterations now 
constructed or at any time in the future constructed or placed upon the Land, including 
any future replacements and additions. 

(n) "Indebtedness" means the principal , interest on, and all other amounts 
due at any time under the Note, this Security Instrument, and any other Loan Document 
including prepayment premiums, late charges, default interest, and advances as 
provided in Section 13 to protect the security of this Security Instrument. 

(o) "lndemnitees" is defined in Section 48(k). 

Previous editions are obsolete HUD MF Security Instrument HUD-94000M (06/14) 
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(p) "Land" means the estate in realty described in Exhibit A. 

(q) "Leases" means all present and future leases, subleases, licenses, 
concessions or grants or other possessory interests now or hereafter in force, whether 
oral or written, covering or affecting the Mortgaged Property, or any portion of the 
Mortgaged Property (including but not limited to proprietary leases, non-residential 
leases or occupancy agreements if Borrower is a cooperative housing corporation), and 
all modifications, extensions or renewals. (Ground leases that create a leasehold 
interest in the Land and where the Borrower's leasehold is security for the Loan are not 
included in this definition.) 

(r) "Lender" means the entity identified as " lender" in the first paragraph of 
this Security Instrument, or any subsequent holder of the Note, and whenever the term 
"Lender" is used herein, the same shall be deemed to include the obligee, or the 
beneficiary of this Security Instrument, and so long as the Loan is insured or held by 
HUD, shall also be deemed to be the mortgagee as defined by Program Obligations. 

(s) "Lien" is defined in Section 17. 

(t) "Loan" is defined in the opening paragraphs of this Security Instrument. 

(u) "Loan Application" is defined in Section 41 . 

(v) "Loan Documents" means the Note, this Security Instrument, the 
Regulatory Agreement and all other agreements, instruments and documents which are 
now existing or are in the future required by, delivered to and/or assigned to Lender 
and/or HUD in connection with or related to the Loan, as such documents may be 
amended from time to time. 

(w) "Mortgaged Property" means all of Borrower's present and future right, 
title and interest in and to all of the following whether now held or later acquired: 

(1) the Land; 

(2) the Improvements; 

(3) the Fixtures; 

(4) the Personalty; 
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(5) all current and future rights, including air rights, development rights, 
zoning rights and other similar rights or interests, easements, 
tenements, rights-of-way, strips and gores of land, streets, alleys, 
roads, sewer rights, waters, watercourses, and appurtenances 
related to or benefiting the Land or the Improvements, or both, and 
all rights-of-way, streets, alleys and roads which may have been or 
may in the future be vacated; 

(6) all insurance policies covering the Mortgaged Property, and all 
proceeds paid or to be paid by any insurer of the Land, the 
Improvements, the Fixtures, the Personalty or any other part of the 
Mortgaged Property, whether or not Borrower obtained such 
insurance policies pursuant to Lender's requirement; 

(7) all awards, payments and other compensation made or to be made 
by any Governmental Authority with respect to the Land, the 
Improvements, the Fixtures, the Personalty or any other part of the 
Mortgaged Property, including any awards or settlements resulting 
from condemnation proceedings or the total or partial taking of the 
Land, the Improvements, the Fixtures, the Personalty or any other 
part of the Mortgaged Property under the power of eminent domain 
or otherwise and including any conveyance in lieu thereof; 

(8) all contracts, options and other agreements for the sale of the 
Land, the Improvements, the Fixtures, the Personalty or any other 
part of the Mortgaged Property entered into by Borrower now or in 
the future, including cash or securities deposited to secure 
performance by parties of their obligations; 

(9) all proceeds (cash or non-cash), liquidated claims or other 
consideration from the conversion, voluntary or involuntary, of any 
of the Mortgaged Property and the right to collect such proceeds, 
liquidated claims or other consideration; 

(10) all Rents and Leases; 

(11) all earnings, royalties, instruments, accounts, accounts receivable, 
supporting obligations, issues and profits from the Land, the 
Improvements or any other part of the Mortgaged Property, and all 
undisbursed proceeds of the Loan and, if Borrower is a cooperative 
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(13) all refunds or rebates of Impositions by any Governmental Authority 
or insurance company (other than refunds applicable to periods 
before the real property tax year in which this Security Instrument is 
dated); 

(14) all forfeited tenant security deposits under any Lease; 

(15) all names under or by which any of the above Mortgaged Property 
may be operated or known, and all trademarks, trade names, and 
goodwill relating to any of the Mortgaged Property; 

(16) all deposits and/or escrows held by or on behalf of Lender under 
Collateral Agreements; and 

(17) all awards, payments, settlements or other compensation resulting 
from litigation involving the Project. 

Notwithstanding items numbered (1) through (17) above, Borrower may hold non­
project funds in separate, segregated accounts, specifically labeled as non-project 
funds, which are not part of the Mortgaged Property. These accounts may hold those 
assets owned or received by Borrower, through equity contributions, gifts, or loan 
proceeds, that were not required by HUD to become part of the Mortgaged Property 
and were not made a part of the Mortgaged Property by Borrower and funds released 
from the Mortgaged Property in compliance with Program Obligations (such as Surplus 
Cash and loan repayments). 

(x) "Note" means the Note executed by Borrower described in this Security 
Instrument, including all schedules, riders, allonges and addenda, as such Note may be 
amended from time to time. 

(y) "Notice" is defined in Section 31. 

(z) "O&M Program" is defined in Section 48(b). 

(aa) "Personalty" means all equipment, inventory, and general intangibles. 
The definition of "Personalty" includes furniture, furnishings, machinery, building 
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materials, appliances, goods, supplies, tools, books, records (whether in written or 
electronic form) , computer equipment (hardware and software) and other tangible or 
electronically stored personal property (other than Fixtures) that are owned, leased or 
used by Borrower now or in the future in connection with the ownership, management 
or operation of the Land or the Improvements or are located on the Land or in the 
Improvements, and any operating agreements relating to the Land or the 
Improvements, and any surveys, plans and specifications and contracts for 
architectural, engineering and construction services relating to the Land or the 
Improvements, choses in action and all other intangible property and rights relating to 
the operation of, or used in connection with, the Land or the Improvements, including all 
certifications, approvals and governmental permits relating to any activities on the Land. 
Intangibles shall also include all cash and cash escrow funds related to the Project, 
such as but not limited to: Reserve for Replacement accounts, bank accounts, residual 
receipts accounts, and investments. 

(bb) "Principal" is defined in 24 C.F.R. 200.215, or any successor regulation. 

(cc) "Project" and "Project Assets" mean the Mortgaged Property. 

(dd) "Program Obligations" means (1) all applicable statutes and any 
regulations issued by the Secretary pursuant thereto that apply to the Project, including 
all amendments to such statutes and regulations, as they become effective, except that 
changes subject to notice and comment rulemaking shall become effective only upon 
completion of the rulemaking process, and (2) all current requirements in HUD 
handbooks and guides, notices, and mortgagee letters that apply to the Project, and all 
future updates, changes and amendments thereto, as they become effective, except 
that changes subject to notice and comment rulemaking shall become effective only 
upon completion of the rulemaking process, and provided that such future updates, 
changes and amendments shall be applicable to the Project only to the extent that they 
interpret, clarify and implement terms in this Security Instrument rather than add or 
delete provisions from such document. Handbooks, guides, notices, and mortgagee 
letters are available on HUD's official website: 
(http://www.hud.gov/offices/adm/hudclips/index.cfm, or a successor location to that 
site). 

(ee) "Property Jurisdiction" is defined in Section 30(a). 

(ff) "Regulatory Agreement" means the agreement between the Borrower 
and HUD establishing Borrower's obligations in the operation of the Mortgaged Property 
and the rights and powers of HUD. 
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(gg) "Remedial Work" is defined in Section 48(i). 

(hh) "Rents" means all rents (whether from residential or non-residential 
space), revenues, issues, profits, (including carrying charges, maintenance fees, and 
other cooperative revenues, and fees received from leasing space on the Mortgaged 
Property), and other income of the Land or the Improvements, gross receipts , 
receivables, parking fees, laundry and vending machine income and fees and charges 
for food and other services provided at the Mortgaged Property, whether now due, past 
due, or to become due, residual receipts, and escrow accounts, however and whenever 
funded and wherever held. 

(ii) "Taxes" means all taxes, assessments, vault rentals and other charges, if 
any, general, special or otherwise, including all assessments for schools, public 
betterments and general or local improvements, which are levied, assessed or imposed 
by any public authority or quasi-public authority, and which, if not paid, could become a 
lien on the Land or the Improvements. 

GD "Waste" means a failure to keep the Mortgaged Property in decent, safe 
and sanitary condition and in good repair. During any period in which HUD insures this 
Loan or holds a security interest on the Mortgaged Property, Waste is committed when, 
without Lender's and HUD's express written consent, Borrower: 

(1) physically changes the Mortgaged Property, whether negligently or 
intentionally, in a manner that reduces its value; 

(2) fails to maintain and repair the Mortgaged Property in accordance 
with Program Obligations; 

(3) fails to pay before delinquency any Taxes secured by a lien having 
priority over this Security Instrument; 

(4) materially fails to comply with covenants in the Note, this Security 
Instrument or the Regulatory Agreement respecting physical care, 
maintenance, construction, abandonment, demolition, or insurance 
against casualty of the Mortgaged Property; or 

(5) retains possession of Rents to which Lender or its assigns have the 
right of possession under the terms of the Loan Documents. 
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2. UNIFORM COMMERCIAL CODE SECURITY AGREEMENT. 

This Security Instrument is also a security agreement under the Uniform 
Commercial Code for any of the Mortgaged Property which, under applicable law, may 
be subject to a security interest under the Uniform Commercial Code, whether acquired 
now or in the future, and all products and cash proceeds and non-cash proceeds 
thereof (collectively, "UCC Collateral"), and Borrower hereby grants to Lender a 
security interest in the UCC Collateral. Borrower hereby authorizes Lender to file 
financing statements, continuation statements and amendments, in such form as 
Lender may require to perfect or continue the perfection of this security interest. 
Borrower agrees to enter into any agreements, in form as Lender may require, that the 
Uniform Commercial Code requires to perfect and continue perfection of Lender's 
security interest in the portion of UCC Collateral that requires Lender control to attain 
such perfection. Borrower shall pay all filing costs and all costs and expenses of any 
record searches for financing statements that Lender may require. Without the prior 
written consent of Lender, Borrower shall not create or permit to exist any other lien or 
security interest in any of the UCC Collateral. Except for such UCC filings disclosed to 
Lender and HUD that are to be released in connection with the financing of the Loan or 
that are otherwise consented to in writing by Lender and HUD, Borrower represents and 
warrants to Lender that no UCC filings have been made against Borrower, the Project 
or the Project Assets prior to the initial or initial/final endorsement of the Note by HUD, 
and Borrower has taken and shall take no action that would give rise to such UCC 
filings, except for any UCC filings in connection with the acquisition of any Personalty 
that has been approved in writing by HUD. Borrower also represents and warrants to 
Lender that it has not entered into, and will not enter into, any agreement with any party 
other than Lender in conjunction with the present Loan transaction that allows for the 
perfection of a security interest in any portion of the UCC Collateral. Borrower will 
promptly notify Lender of any change in its business or principal location, name, or 
other organizational change that would require a fi ling under the UCC to continue 
perfection of Lender's interest, and hereby authorizes Lender to file , and will assist 
Lender in filing , any forms necessary to continue the effectiveness of existing financing 
statements or for perfection of Lender's security interest. If an Event of Default has 
occurred and is continuing, Lender shall have the remedies of a secured party under 
the Uniform Commercial Code, in addition to all remedies provided by this Security 
Instrument or existing under applicable law. In exercising any remedies, Lender may 
exercise its remedies against the UCC Collateral separately or together, and in any 
order, without in any way affecting the availability of Lender's other remedies. This 
Security Instrument constitutes a fixture filing financing statement with respect to any 
part of the Mortgaged Property which is or may become a Fixture and which shall be 
filed in the local real estate records. 
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3. ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER IN 
POSSESSION. 

(a) As part of the consideration for the Indebtedness, Borrower absolutely 
and unconditionally assigns and transfers to Lender all Rents. It is the intention of 
Borrower to establish a present, absolute and irrevocable transfer and assignment to 
Lender of all Rents and to authorize and empower Lender to collect and receive all 
Rents without the necessity of further action on the part of Borrower. Promptly upon 
request by Lender, Borrower agrees to execute and deliver such further assignments as 
Lender may from time to time require. Borrower and Lender intend this assignment of 
Rents to be immediately effective and to constitute an absolute present assignment and 
not an assignment for additional security only, provided that prior to an Event of Default, 
Borrower is entitled to Rents. For purposes of giving effect to this absolute assignment 
of Rents, and for no other purpose, Rents shall not be deemed to be a part of the 
Mortgaged Property. However, if this present, absolute and unconditional assignment 
of Rents is not enforceable by its terms under the laws of the Property Jurisdiction, then 
the Rents shall be included as a part of the Mortgaged Property and it is the intention of 
Borrower that in this circumstance this Security Instrument create and perfect a lien on 
Rents in favor of Lender, which lien shall be effective as of the date of this Security 
Instrument. 

(b) After the occurrence of an Event of Default, Borrower authorizes Lender 
to collect, sue for and compromise Rents and directs each tenant (whether residential 
or non-residential) of the Mortgaged Property to pay all Rents to, or as directed by, 
Lender. However, until the occurrence of an Event of Default, Lender hereby grants to 
Borrower a revocable license to collect and receive all Rents for use in accordance with 
the provisions of this Security Instrument (and the Regulatory Agreement during the 
period of its applicability), to hold all Rents in trust for the benefit of Lender and to apply 
all Rents to pay the installments of interest and principal then due and payable under 
the Note and the other amounts then due and payable under this Security Instrument, 
including Imposition Deposits, and to pay the current costs and expenses of managing, 
operating and maintaining the Mortgaged Property, including utilities, Taxes and 
insurance premiums (to the extent not included in Imposition Deposits), tenant 
improvements and other capital expenditures. So long as no Event of Default has 
occurred and is continuing, the Rents remaining after application pursuant to the 
preceding sentence may be retained by Borrower free and clear of, and released from, 
Lender's rights with respect to Rents under this Security Instrument, unless otherwise 
restricted by the terms of the Regulatory Agreement during the period of its applicability. 
From and after the occurrence of an Event of Default, and without the necessity of 
Lender entering upon and taking and maintaining control of the Mortgaged Property 
directly, or by a receiver, Borrower's license to collect Rents shall automatically 
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terminate and Lender shall without Notice be entitled to all Rents as they become due 
and payable, including Rents then due and unpaid. Borrower shall pay to Lender upon 
demand all Rents to which Lender is entitled. At any time on or after the date of 
Lender's demand for Rents, Lender may give, and Borrower hereby irrevocably 
authorizes Lender to give, Notice to all tenants of the Mortgaged Property instructing 
them to pay all Rents to Lender. No tenant shall be obligated to inquire further as to the 
occurrence or continuance of an Event of Default, and no tenant shall be obligated to 
pay to Borrower any amounts which are actually paid to Lender in response to such a 
Notice. Any such Notice by Lender shall be delivered to each tenant personally, by mail 
or by delivering such demand to each rental unit. Borrower shall not interfere with and 
shall cooperate with Lender's collection of such Rents. 

(c) Borrower represents and warrants to Lender that Borrower has not 
executed any prior assignment of Rents, that Borrower has not performed, and 
Borrower covenants and agrees that it shall not perform, any acts and has not 
executed, and shall not execute, any instrument that would prevent Lender from 
exercising its rights under Section 3, and that at the time of execution of this Security 
Instrument there has been no anticipation or prepayment of any Rents for more than 
two months prior to the due dates of such Rents. Borrower shall not collect or accept 
payment of any Rents more than two months prior to the due dates of such Rents 
(other than collections in connection with transactions as approved by HUD). 

(d) If an Event of Default has occurred and is continuing, Lender may, 
regardless of the adequacy of Lender's security or the solvency of Borrower and even in 
the absence of Waste (but only with the prior written approval of HUD in the event of 
Covenant Defaults), enter upon and take and maintain full control of the Mortgaged 
Property in order to perform all acts that Lender in its discretion determines to be 
necessary or desirable for the operation and maintenance of the Mortgaged Property, 
including the execution, cancellation or modification of Leases, the collection of all 
Rents, the making of repairs to the Mortgaged Property and the execution or 
termination of contracts providing for the management, operation or maintenance of the 
Mortgaged Property, for the purposes of enforcing the assignment of Rents pursuant to 
Section 3(a), protecting the Mortgaged Property or the security of this Security 
Instrument, or for such other purposes as Lender in its discretion may deem necessary 
or desirable. Alternatively, if an Event of Default has occurred and is continuing, 
regardless of the adequacy of Lender's security, without regard to Borrower's solvency 
and without the necessity of giving prior Notice (oral or written) to Borrower, Lender may 
apply to any court having jurisdiction for the appointment of a receiver for the 
Mortgaged Property to take any or all of the actions set forth in the preceding sentence. 
If Lender elects to seek the appointment of a receiver for the Mortgaged Property at any 
time after an Event of Default has occurred and is continuing, Borrower, by its execution 
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of this Security Instrument, expressly consents to the appointment of such receiver, 
including the appointment of a receiver ex parte if permitted by applicable law. Lender 
or the receiver, as the case may be, shall be entitled to receive a reasonable fee for 
managing the Mortgaged Property. Immediately upon appointment of a receiver or 
immediately upon Lender's entering upon and taking possession and control of the 
Mortgaged Property, Borrower shall surrender possession of the Mortgaged Property to 
Lender or the receiver, as the case may be, and shall deliver to Lender or the receiver, 
as the case may be, all documents, records (including records on electronic or 
magnetic media), accounts, surveys, plans, and specifications relating to the Mortgaged 
Property and all security deposits and prepaid Rents. In the event Lender takes 
possession and control of the Mortgaged Property, Lender may exclude Borrower and 
its representatives from the Mortgaged Property. Borrower acknowledges and agrees 
that the exercise by Lender of any of the rights conferred under Section 3 shall not be 
construed to make Lender a lender-in-possession of the Mortgaged Property so long as 
Lender, or authorized agent of Lender, has not entered into actual possession of the 
Land and Improvements. 

(e) If Lender enters the Mortgaged Property, Lender shall be liable to account 
only to Borrower and only for those Rents actually received. Lender shall not otherwise 
be liable to Borrower, anyone claiming under or through Borrower or anyone having an 
interest in the Mortgaged Properly, by reason of any act or omission of Lender under 
Section 3, and Borrower hereby releases and discharges Lender from any such liability 
to the fullest extent permitted by law. 

(f) If the Rents are not sufficient to meet the costs of taking control of and 
managing the Mortgaged Property and collecting the Rents, any funds expended by 
Lender for such purposes shall become an additional part of the Indebtedness as 
provided in Section 13; provided that Lender shall have the right, but no obligation to 
make any such advances; and provided further that so long as the Loan is insured by 
HUD, no such advances by Lender shall become an additional part of the Indebtedness 
unless such advances receive the prior written approval of HUD. 

(g) Any entering upon and taking of control of the Mortgaged Property by 
Lender or the receiver, as the case may be, and any application of Rents as provided in 
this Security Instrument shall not cure or waive any Event of Default or invalidate any 
other right or remedy of Lender under applicable law or provided for in this Security 
Instrument. 
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4. ASSIGNMENT OF LEASES; LEASES AFFECTING THE MORTGAGED 
PROPERTY. 

(a) As part of the consideration for the Indebtedness, Borrower absolutely 
and unconditionally assigns and transfers to Lender all of Borrower's right, title and 
interest in, to and under the Leases, including Borrower's right, power and authority to 
modify the terms of any such Lease, or extend or terminate any such Lease. It is the 
intention of Borrower to establish a present, absolute and irrevocable transfer and 
assignment to Lender of all of Borrower's right, title and interest in, to and under the 
Leases. Borrower and Lender intend this assignment of the Leases to be immediately 
effective and to constitute an absolute present assignment and not an assignment for 
additional security only. For purposes of giving effect to this absolute assignment of the 
Leases, and for no other purpose, the Leases shall not be deemed to be a part of the 
Mortgaged Property. However, if this present, absolute and unconditional assignment 
of the Leases is not enforceable by its terms under the laws of the Property Jurisdiction, 
then the Leases shall be included as a part of the Mortgaged Property and it is the 
intention of Borrower that in this circumstance this Security Instrument create and 
perfect a lien on the Leases in favor of Lender, which lien shall be effective as of the 
date of this Security Instrument. 

(b) Until Lender gives Notice to Borrower of Lender's exercise of its rights 
under this Section 4, Borrower shall have all rights, power and authority granted to 
Borrower under any Lease (except as otherwise limited by this Section or any other 
provision of this Security Instrument), including the right, power and authority to modify 
the terms of any Lease or extend or terminate any Lease. Upon the occurrence of an 
Event of Default and throughout its continuation, the permission given to Borrower 
pursuant to the preceding sentence to exercise all rights, power and authority under 
Leases shall automatically terminate. Borrower shall comply with and observe 
Borrower's obligations under all Leases, including Borrower's obligations pertaining to 
the maintenance and disposition of tenant security deposits. 

(c) Borrower acknowledges and agrees that the exercise by Lender, either 
directly or by a receiver, of any of the rights conferred under this Section 4 shall not be 
construed to make Lender a lender-in-possession of the Mortgaged Property so long as 
Lender, or an authorized agent of Lender, has not entered into actual possession of the 
Land and the Improvements. The acceptance by Lender of the assignment of the 
Leases pursuant to Section 4(a) shall not at any time or in any event obligate Lender to 
take any action under this Security Instrument or to expend any money or to incur any 
expenses. Lender shall not be liable in any way for any injury or damage to person or 
property sustained by any person or persons, firm or corporation in or about the 
Mortgaged Property unless Lender is a lender-in-possession. Prior to Lender's actual 
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entry into and taking possession of the Mortgaged Property, Lender shall not (1) be 
obligated to perform any of the terms, covenants and conditions contained in any Lease 
(or otherwise have any obligation with respect to any Lease); (2) be obligated to appear 
in or defend any action or proceeding relating to the Lease or the Mortgaged Property; 
or (3) be responsible for the operation, control, care, management or repair of the 
Mortgaged Property or any portion of the Mortgaged Property. The execution of this 
Security Instrument by Borrower shall constitute conclusive evidence that all 
responsibility for the operation, control, care, management and repair of the Mortgaged 
Property is and shall be that of Borrower, prior to such actual entry and taking of 
possession. 

(d) Upon delivery of Notice by Lender to Borrower of Lender's exercise of 
Lender's rights under this Section 4 at any time after the occurrence of an Event of 
Default, and without the necessity of Lender entering upon and taking and maintaining 
control of the Mortgaged Property directly, by a receiver, or by any other manner or 
proceeding permitted by the laws of the Property Jurisdiction, Lender immediately shall 
have all rights , powers and authority granted to Borrower under any Lease, including 
the right, power and authority to modify the terms of any such Lease, or extend or 
terminate any such Lease. 

(e) Borrower shall , promptly upon Lender's request, deliver to Lender an 
executed copy of each residential Lease then in effect. All Leases for residential 
dwelling units shall be acceptable to Lender and shall comply with Program Obligations. 

(f) Borrower shall not enter into any Lease for any portion of the Mortgaged 
Property for non-residential use except with the prior written consent of Lender, and 
Lender's prior written approval of the Lease agreement, consistent with Program 
Obligations. Borrower shall not modify the terms of, or extend or terminate, any Lease 
for non-residential use (including any Lease in existence on the date of this Security 
Instrument) without the prior written consent of Lender. Borrower shall, without request 
by Lender, deliver an executed copy of each non-residential Lease to Lender promptly 
after such Lease is signed. 

All non-residential Leases, including renewals or extensions of existing Leases, shall 
specifically provide that (i) such Leases are subordinate to the lien of this Security 
Instrument, except when approved in writing by Lender in accordance with Program 
Obligations, and (ii) the tenant shall , upon receipt after the occurrence of an Event of 
Default of a written request from Lender, pay all Rents payable under the Lease to 
Lender. 
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(g) Borrower shall not receive or accept Rent under any Lease (whether 
residential or non-residential) for more than two months in advance. 

5. PAYMENT OF INDEBTEDNESS; PERFORMANCE UNDER LOAN 
DOCUMENTS; PREPAYMENT PREMIUM. Borrower shall pay the Indebtedness when 
due in accordance with the terms of the Note and this Security Instrument and shall 
perform, observe and comply with all other provisions of the Note and this Security 
Instrument. Borrower shall pay a prepayment premium in connection with certain 
prepayments of the Indebtedness, including a payment made after Lender's exercise of 
any right of acceleration of the Indebtedness, as provided in the Note. 

6. EXCULPATION. Except for personal liability expressly provided for in 
this Security Instrument or in the Note or in the Regulatory Agreement, the execution of 
the Note shall impose no personal liability upon Borrower or those parties listed in the 
Section 50 Addendum to the Regulatory Agreement for payment of the Indebtedness 
evidenced thereby, and in the Event of Default, the holder of the Note shall look solely 
to the Mortgaged Property in satisfaction of the Indebtedness and will not seek or 
obtain any deficiency or personal judgment against Borrower or those parties listed in 
the Section 50 Addendum to the Regulatory Agreement, except such judgment or 
decree as may be necessary to foreclose or bar its interest in the Mortgaged Property 
and all other property mortgaged, pledged, conveyed or assigned to secure payment of 
the Indebtedness; provided, that nothing in this Section 6 of this Security Instrument 
and no action so taken shall operate to impair any obligation under the Regulatory 
Agreement of Borrower or those parties listed in the Section 50 Addendum to the 
Regulatory Agreement. 

7. DEPOSITS FOR TAXES, INSURANCE AND OTHER CHARGES. 

(a) Borrower shall pay to and deposit with Lender, together with and in 
addition to the monthly payments of interest or of principal and interest payable under 
the terms of the Note on the first day of each month after the commencement of 
amortization under the Note, and continuing until the debt secured hereby is paid in full , 
the following sums: 

(1) an amount sufficient to provide Lender with funds to pay the next 
mortgage insurance premium if this Security Instrument and the Note are 
insured by HUD, or a monthly service charge, if they are held by HUD, as 
follows: 

(i) If and so long as the Note is insured under the provisions 
of the National Housing Act, as amended, an amount sufficient to 
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accumulate in the hands of Lender one month prior to its due date 
the annual mortgage insurance premium; or 

(ii) If and so long as the Note and this Security Instrument 
are held by HUD, a monthly service charge in an amount equal to 
the lesser of the amount permitted by law or the amount set forth in 
Program Obligations computed for each successive year beginning 
with the first day of the month following the date of this Security 
Instrument, or the first day of the month following assignment, if the 
Note and this Security Instrument are assigned to HUD without 
taking into account delinquencies or prepayment; and 

(2) a sum equal to the ground rents, if any, next due, plus the premiums that 
will next become due and payable on policies of fire and other property 
insurance covering the premises covered hereby, plus water rates, Taxes, 
municipal/government utility charges and special assessments next due 
on the premises covered hereby (all as estimated by Lender) less all 
sums already paid therefore divided by the number of months to the date 
when such ground rents, premiums, water rates, Taxes, municipal/utility 
charges and special assessments will become delinquent, such sums to 
be held by Lender in trust to pay said ground rents, premiums, water 
rates, Taxes, and special assessments; and 

(3) all payments and deposits mentioned in the two preceding subsections of 
this Section and all payments to be made under the Note shall be added 
together and the aggregate amount thereof shall be paid each month in a 
single payment or deposit to be applied by Lender to the following items in 
the order set forth : 

Previous editions are obsolete 

(i) mortgage insurance premium charges under the Contract 
of Insurance; 

(ii) ground rents, if Lender has required them to be escrowed 
with Lender, Taxes, special assessments, water rates, 
municipal/government utility charges, fire and other 
property insurance premiums; 

(iii) interest on the Note; and 

(iv) amortization of the principal of the Note. 
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(b) Borrower shall pay to and deposit with Lender all other escrows and 
deposits, including any Reserve for Replacements. 

(c) Borrower shall deposit with Lender such amounts as may be required by 
any Collateral Agreement and shall perform all other obligations of Borrower under 
each Collateral Agreement. Collateral Agreement deposits shall be held in an 
institution (which may be Lender, if Lender is such an institution) whose deposits or 
accounts are insured or guaranteed by a federal agency and in accordance with 
Program Obligations. 

8. IMPOSITION DEPOSITS. 

(a) In the event Borrower fails to pay any sums provided for in this Security 
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Instrument, Lender, at its option, may pay the same. Any excess funds accumulated 
under Section ?(a) remaining after payment of the items therein mentioned, shall be 
credited to subsequent monthly payments of the same nature required thereunder; but 
if any such item shall exceed the estimate therefore, or if Borrower shall fail to pay any 
other governmental or municipal charge, Borrower shall forthwith make good the 
deficiency or pay the charge before the same become delinquent or subject to interest 
or penalties and in default thereof Lender may pay the same. All sums paid or 
advanced by Lender and any sums which Lender may be required to advance to pay 
mortgage insurance premiums shall be added to the Indebtedness and shall bear 
interest from the date of payment at the rate specified in the Note and shall be due and 
payable on demand. In case of termination of the Contract of Insurance by prepayment 
of the Indebtedness in full or otherwise (except as hereinafter provided), accumulations 
under Section ?(a) not required to pay sums due under Section 7(a)(3) shall be 
credited to Borrower. If the Mortgaged Property is sold under foreclosure or is 
otherwise acquired by Lender after an Event of Default, any remaining balance of the 
accumulations under Section ?(a) shall be credited to the principal under the Note as of 
the date of the commencement of foreclosure proceedings or as of the date the 
Mortgaged Property is otherwise acquired; and accumulations under Section 7 shall be 
likewise credited unless required to pay sums due HUD under Section 7(a)(3). The 
amounts deposited under Section 7 and Section 8 are collectively referred to in this 
Security Instrument as the "Imposition Deposits". The obligations of Borrower for 
which the Imposition Deposits are required are collectively referred to in this Security 
Instrument as "Impositions". The amount of the Imposition Deposits shall be 
sufficient to enable Lender to pay applicable Impositions before the last date upon 
which such payment may be made without any penalty or interest charge being added. 
Lender shall maintain records indicating how much of the monthly Imposition Deposits 

and how much of the aggregate Imposition Deposits held by Lender are held for the 
purpose of paying Taxes, insurance premiums and each other obligation of Borrower 
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for which Imposition Deposits are required. Any waiver by Lender of the requirement 
that Borrower remit Imposition Deposits to Lender may be revoked by Lender, in 
Lender's discretion, at any time upon Notice to Borrower. 

(b) Imposition Deposits shall be held in accounts insured or guaranteed by a 
federal agency and in accordance with Program Obligations. Lender shall apply the 
Imposition Deposits to pay Impositions so long as no Event of Default has occurred and 
is continuing. Unless required by Program Obligations, Lender shall not be required to 
pay Borrower any interest, earnings or profits on the Imposition Deposits with the 
exception of the Reserve for Replacement account or residual receipts account (if any). 
Borrower hereby pledges and grants to Lender a security interest in the Imposition 
Deposits as additional security for all of Borrower's obligations under this Security 
Instrument and the Note. Any amounts deposited with Lender under Section 7 shall not 
be trust funds, nor shall they operate to reduce the Indebtedness. 

(c) If Lender receives a bill or invoice for an Imposition, Lender shall pay the 
Imposition from the Imposition Deposits held by Lender. Lender shall have no 
obligation to pay any Imposition to the extent it exceeds Imposition Deposits then held 
by Lender. Lender may pay an Imposition according to any bill, statement or estimate 
from the appropriate public office or insurance company without inquiring into the 
accuracy of the bill, statement or estimate or into the validity of the Imposition. 

(d) If at any time the amount of the Imposition Deposits held by Lender (other 
than the Reserve for Replacement or residual receipts, if any) for payment of a specific 
Imposition exceeds the amount reasonably deemed necessary by Lender plus one­
sixth of such estimate, the excess shall be credited against future installments of 
Imposition Deposits. If at any time the amount of the Imposition Deposits held by 
Lender for payment of a specific Imposition is less than the amount reasonably 
estimated by Lender to be necessary plus one-sixth of such estimate, Borrower shall 
pay to Lender the amount of the deficiency within 15 days after Notice from Lender. 

9. REGULATORY AGREEMENT. Borrower and HUD have executed a 
Regulatory Agreement, which is being recorded simultaneously with this Security 
Instrument, and is incorporated in and made a part of this Security Instrument. Upon 
Default of the Regulatory Agreement and at the direction of HUD, Lender shall declare 
the whole of the Indebtedness to be due and payable. 

10. APPLICATION OF PAYMENTS. If at any time Lender receives, from 
Borrower or otherwise, any amount applicable to the Indebtedness which is less than all 
amounts due and payable at such time, Lender must apply that payment to amounts 
then due and payable in the manner and in the order set forth in Section 7(a)(3). 
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Neither Lender's acceptance of an amount that is less than all amounts then due and 
payable nor Lender's application of such payment in the manner authorized shall 
constitute or be deemed to constitute either a waiver of the unpaid amounts or an 
accord and satisfaction. Notwithstanding the application of any such amount to the 
Indebtedness, Borrower's obligations under this Security Instrument and the Note shall 
remain unchanged. 

11. COMPLIANCE WITH LAWS. Borrower shall comply with all applicable: 
laws; ordinances; regulations; requirements of any Governmental Authority; lawful 
covenants and agreements recorded against the Mortgaged Property; so long as the 
Loan is insured or held by HUD, the Regulatory Agreement, and Program Obligations 
including lead-based paint maintenance requirements of 24 C.F.R. Part 35, subpart G, 
and any successor regulations; including but not limited to those of the foregoing 
pertaining to: health and safety; construction of Improvements on the Mortgaged 
Property; fair housing; civil rights; zoning and land use; Leases; and maintenance and 
disposition of tenant security deposits; and, with respect to all of the foregoing, all 
subsequent amendments, revisions, promulgations or enactments. Borrower shall at all 
times maintain records sufficient to demonstrate compliance with the provisions of this 
Section 11 . Borrower shall take appropriate measures to prevent, and shall not engage 
in or knowingly permit, any illegal activities at the Mortgaged Property, including those 
that could endanger tenants or visitors, result in damage to the Mortgaged Property, 
result in forfeiture of the Mortgaged Property, or otherwise impair the lien created by 
this Security Instrument or Lender's interest in the Mortgaged Property. Borrower 
represents and warrants to Lender that no portion of the Mortgaged Property has been 
or will be purchased with the proceeds of any illegal activity. 

12. USE OF PROPERTY. Unless permitted by applicable law and approved 
by Lender, Borrower shall not (a) allow changes in the use for which all or any part of 
the Mortgaged Property is being used at the time this Security Instrument was 
executed, (b) convert any individual dwelling units or common areas to commercial use, 
(c) initiate or acquiesce in a change in the zoning classification of the Mortgaged 
Property that results in any change in permitted use that was in effect at the time of 
initial/final endorsement, (d) establish any condominium or cooperative regime with 
respect to the Mortgaged Property, (e) materially change any unit configurations or 
change the number of units in the Mortgaged Property, (f) combine all or any part of the 
Mortgaged Property with all or any part of a tax parcel which is not part of the 
Mortgaged Property, (g) subdivide or otherwise split any tax parcel constituting all or 
any part of the Mortgaged Property, or (h) so long as the Note is insured or held by 
HUD, permit the Mortgaged Property to be used as transient housing or as a hotel in 
violation of Section 513 of the National Housing Act, as amended. 
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13. PROTECTION OF LENDER'S SECURITY. 

(a) If Borrower fails to perform any of its obligations under this Security 
Instrument, Note or Regulatory Agreement, or if any action or proceeding is 
commenced which purports to affect the Mortgaged Property, Lender's security or 
Lender's rights under this Security Instrument, including eminent domain, insolvency, 
Waste, code enforcement, civil or criminal forfeiture, enforcement of Hazardous 
Materials Laws, fraudulent conveyance or reorganizations or proceedings involving a 
bankrupt or decedent, then Lender at Lender's option may make such appearances, 
advance such sums and take such actions as Lender reasonably deems necessary to 
perform such obligations of Borrower and to protect Lender's interest, including (1) 
payment of fees and out-of-pocket expenses of attorneys (including fees for litigation at 
all levels), accountants, inspectors and consultants, (2) entry upon the Mortgaged 
Property to make repairs or secure the Mortgaged Property, (3) procurement of the 
insurance required by Section 19, and (4) payment of amounts which Borrower has 
failed to pay under Section 16 or any other Section of this Security Instrument. 

(b) Any amounts advanced by Lender for taxes, special assessments, water 
rates, which are liens prior to the Security Instrument, insuring the Project and 
mortgage insurance premiums, paid after an Event of Default, shall be added to, and 
become part of the Indebtedness, and shall be immediately due and payable and shall 
bear interest from the date of the advance until paid at the Interest Rate specified in the 
Note. So long as the Loan is insured or held by HUD, Lender does not have any 
obligation to make advances except as required under Program Obligations, and any 
advance by Lender other than as required by Program Obligations requires prior written 
HUD approval before such advance can be added to the Indebtedness. 

(c) Nothing in Section 13 shall require Lender to incur any expense or take 
any action to protect its security. 

14. INSPECTION. Upon reasonable notice, Lender, its agents, 
representatives, and designees, may make or cause to be made entries upon and 
inspections of the Mortgaged Property (including any environmental inspections and 
tests) during normal business hours, or at any other reasonable time. 

15. BOOKS AND RECORDS; FINANCIAL REPORTING. 

(a) Borrower shall keep and maintain at all times at the Mortgaged Property 
or the management agent's offices, and upon Lender's request shall make available at 
the Mortgaged Property, complete and accurate books of account and records 
(including copies of supporting bills and invoices) adequate to reflect correctly the 
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operation of the Mortgaged Property, and copies of all written contracts, Leases, and 
other instruments which affect the Mortgaged Property. The books, records, contracts, 
Leases and other instruments shall be subject to examination and inspection at any 
reasonable time by Lender. 

(b) If an Event of Default has occurred and is continuing, Borrower shall , at 
Borrower's expense, deliver to Lender upon written demand all books and records 
relating to the Mortgaged Property or its operation, which shall be maintained at the 
Mortgaged Property. 

(c) Borrower authorizes Lender to obtain a credit report on Borrower, at 
Borrower's expense, at any time. 

( d) Within 120 days after the end of each fiscal year of Borrower, Borrower 
shall furnish to Lender a statement of income and expenses of Borrower's operation of 
the Mortgaged Property for that fiscal year, a statement of changes in financial position 
of Borrower relating to the Mortgaged Property for that fiscal year and, when requested 
by Lender, a balance sheet showing all assets and liabilities of Borrower relating to the 
Mortgaged Property as of the end of that fiscal year. If Borrower's fiscal year is other 
than the calendar year, Borrower must also submit to Lender a year-end statement of 
income and expenses within 120 days after the end of the calendar year. Lender also 
may require that any statements, schedules or reports required to be delivered to 
Lender under this Section 15 be audited at Borrower's expense by independent 
certified public accountants acceptable to Lender. If Borrower fails to provide in a 
timely manner the statements, schedules and reports required by this Section 15, 
Lender shall have the right to have Borrower's books and records audited, at 
Borrower's expense, by independent certified public accountants selected by Lender in 
order to obtain such statements, schedules and reports, and all related costs and 
expenses of Lender shall become immediately due and payable and shall become an 
additional part of the Indebtedness. Notwithstanding the foregoing, however, so long as 
the Loan is insured or held by HUD, Borrower's obligation under this subsection (d) 
shall be satisfied by the delivery to Lender, concurrently with its delivery to HUD, of a 
copy of the annual financial statement required to be delivered to HUD in accordance 
with the Regulatory Agreement. 

(e) Borrower shall deliver to Lender, within 15 days, copies of all operating 
budgets, capital budgets, and other records or documents concerning the Mortgaged 
Property or Borrower, reasonably requested by Lender. 
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16. TAXES; OPERA TING EXPENSES. 

(a) Subject to the provisions of Section 16(c) and Section 16(d), Borrower 
shall pay, or cause to be paid, all Taxes when due and before the addition of any 
interest, fine, penalty or cost for nonpayment. 

(b) Subject to the provisions of Section 16(c), Borrower shall pay the 
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expenses of operating, managing, maintaining and repairing the Mortgaged Property 
(including insurance premiums, utilities, repairs and replacements) before the last date 
upon which each such payment may be made without any penalty or interest charge 
being added. 

(c) As long as no Event of Default exists and Borrower has timely delivered to 
Lender any bills or premium notice that it has received, Borrower shall not be obligated 
to pay Taxes, insurance premiums or any other individual Imposition to the extent that 
sufficient Imposition Deposits are held by Lender for the purpose of paying that specific 
Imposition. If an Event of Default exists, Lender may exercise any rights Lender may 
have with respect to Imposition Deposits without regard to whether Impositions are then 
due and payable; provided that so long as the Loan is insured by HUD, Lender's 
exercise of its rights shall be subject to Program Obligations pertaining to claims for 
mortgage insurance benefits. Lender shall have no liability to Borrower for failing to pay 
any Impositions to the extent that any Event of Default has occurred and is continuing, 
insufficient Imposition Deposits are held by Lender at the time an Imposition becomes 
due and payable or Borrower has failed to provide Lender with bills and premium notice 
as provided above. 

(d) Borrower, at its own expense, and, so long as the Loan is insured or held 
by HUD, in accordance with the Regulatory Agreement, may contest by appropriate 
legal proceedings, conducted diligently and in good faith, the amount or validity of any 
Imposition other than insurance premiums, if (1) Borrower notifies Lender of the 
commencement or expected commencement of such proceedings, (2) the Mortgaged 
Property is not in danger of being sold or forfeited, (3) Borrower deposits with Lender 
reserves sufficient to pay the contested Imposition, if requested by Lender, and (4) 
Borrower furnishes whatever additional security is required in the proceedings or is 
reasonably requested by Lender, which may include the delivery to Lender of the 
reserves established by Borrower to pay the contested Imposition. 

(e) Borrower shall promptly deliver to Lender a copy of all Notices of, and 
invoices for, Impositions, and if Borrower pays any Imposition directly, Borrower shall 
promptly furnish to Lender receipts evidencing such payments. 
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17. LIENS; ENCUMBRANCES. (a) Borrower shall not permit the grant, 
creation or existence of any mortgage, deed of trust, deed to secure debt, security 
interest or other lien or encumbrance ("Lien") on the Mortgaged Property (other than 
the lien of this Security Instrument, any tax liens which are imposed before payment is 
due, or any inferior liens which are approved in writing by HUD and Lender), whether 
voluntary, involuntary or by operation of law, and whether or not such Lien has priority 
over the lien of this Security Instrument. (b) Borrower shall not repay any HUD­
approved inferior Lien from proceeds of the Loan nor from Project Assets other than 
from Surplus Cash (as defined in the Regulatory Agreement) or residual receipts , 
except, with the prior written approval of HUD, in the case of an inferior Lien created in 
an operating loss loan insured pursuant to Section 223(d) of the Act or a supplement 
loan insured pursuant to Section 241 of the Act. 

18. PRESERVATION, MANAGEMENT AND MAINTENANCE OF 
MORTGAGED PROPERTY. Borrower (a) shall not commit Waste, (b) shall not 
abandon the Mortgaged Property, (c) shall restore or repair promptly, in a good and 
workmanlike manner, any damaged part of the Mortgaged Property to the equivalent of 
its original condition, or such other condition as Lender may approve in writing, whether 
or not litigation or insurance proceeds or condemnation awards are available to cover 
any costs of such restoration or repair, (d) shall keep the Mortgaged Property in decent, 
safe, and sanitary condition and good repair. including the replacement of Personalty 
and Fixtures with items of equal or better function and quality, all in accordance with 
Program Obligations, (e) shall provide for qualified management of the Mortgaged 
Property by a residential rental property manager, (f) shall give Notice to Lender of and, 
unless otherwise directed in writing by Lender, shall appear in and defend, any action or 
proceeding that could impair the Mortgaged Property, Lender's security or Lender's 
rights under th is Security Instrument, (g) shall not (and shall not permit any tenant or 
other person to) remove, demolish or alter the Mortgaged Property or any part of the 
Mortgaged Property except that Borrower may dispose of obsolete or deteriorated 
Fixtures or Personalty if the same are replaced with like items of the same or greater 
quality or value, or make minor alterations which do not impair the Mortgaged Property, 
and (h) so long as the Loan is insured or held by HUD, shall not expend any Project 
funds except from permissible withdrawals of Surplus Cash and except for Reasonable 
Operating Expenses and necessary repairs without the prior written approval of HUD. 
So long as the Loan is insured or held by HUD, all expenses incurred by Borrower in 
connection with the Mortgaged Property shall be incurred in compliance with Program 
Obligations. 
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19. PROPERTY AND LIABILITY INSURANCE. 

(a) Borrower shall keep the Mortgaged Property insured at all times against 
such hazards as Lender may from time to time require, which insurance shall include 
but not be limited to coverage against loss by fire and allied perils, general boiler and 
machinery coverage, builders all-risk and business income coverage. Lender's 
insurance requirements may change from time to time throughout the term of the 
Indebtedness. If Lender so requires, such insurance shall also include sinkhole 
insurance, mine subsidence insurance, earthquake insurance, and, if the Mortgaged 
Property does not conform to applicable zoning or land use laws, building ordinance or 
law coverage. If any of the Improvements are located in an area identified by the 
Federal Emergency Management Agency (or any successor to that agency) as an area 
having special flood hazards, Borrower shall maintain flood insurance covering such 
Improvements and any machinery, equipment. Fixtures and furnishings contained 
therein that are funded, in whole or in part, with Loan proceeds in an amount at least 
equal to its development or project cost (less estimated land cost) or to the maximum 
limit of coverage made available with respect to the particular type of property under the 
National Flood Insurance Act of 1968, as amended, or its successor statute, whichever 
is less, provided that the amount of flood insurance need not exceed the outstanding 
principal balance of the Note, and flood insurance need not be maintained beyond the 
term of the Note. If Lender determines that flood insurance has not been obtained in 
the required amount, Lender must notify Borrower of Borrower's obligations to obtain 
the proper flood insurance. If Borrower does not obtain such insurance within 45 days 
of the date of this notification, Lender shall purchase such flood insurance on behalf of 
Borrower and may charge Borrower for the cost of premiums and fees incurred by 
Lender in purchasing the flood insurance. 

(b) All premiums on insurance policies required under Section 19(a) shall be 
paid in the manner provided in Section 7, unless Lender has designated in writing 
another method of payment. All such policies shall also be in a form approved by 
Lender. All policies of property damage insurance shall include a non-contributing, non­
reporting mortgage clause in a form approved by Lender, and in favor of Lender (and 
HUD, as their interests appear) and shall name as loss payee Lender, its successors 
and assigns. Lender shall have the right to hold the original policies or duplicate 
original policies of all insurance required by Section 19(a). Borrower shall promptly 
deliver to Lender a copy of all renewal and other notices received by Borrower with 
respect to the policies and all receipts for paid premiums. At least 30 days prior to the 
expiration date of a policy, Borrower shall deliver to Lender evidence of continuing 
coverage in form satisfactory to Lender. 
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(c) Borrower shall maintain at all times commercial general liability insurance, 
workers' compensation insurance and such other liability, errors and omissions and 
fidelity insurance coverages as Lender may from time to time require, or shall require 
any appropriate party to maintain at all times commercial general liability insurance, 
workers' compensation insurance and such other liability, errors and omissions and 
fidelity insurance coverages as Lender may from time to time require or such other 
insurance coverage as required by Program Obligations. 

(d) All insurance policies and renewals of insurance policies required by this 
Section 19 shall be in such amounts and for such periods as Lender may from time to 
time require, and shall be issued by insurance companies satisfactory to Lender and in 
accordance with Program Obligations. Lender shall have the right to effect insurance in 
the event Borrower fails to comply with this Section. 

(e) Borrower shall comply with all insurance requirements and shall not permit 
any condition to exist on the Mortgaged Property that would invalidate any part of any 
insurance coverage that this Security Instrument requires Borrower to maintain. 

(f) In the event of loss, Borrower shall give immediate written Notice to the 
insurance carrier and to Lender. Borrower hereby authorizes and appoints Lender as 
attorney-in-fact for Borrower to make proof of loss, to adjust and compromise any 
claims under policies of property damage insurance, to appear in and prosecute any 
action arising from such property damage insurance policies, to collect and receive the 
proceeds of property damage insurance, and to deduct from such proceeds Lender's 
expenses incurred in the collection of such proceeds. This power of attorney is coupled 
with an interest and therefore is irrevocable. Borrower shall notify Lender of any 
payment received from any insurer. Lender shall (1) hold the balance of such proceeds 
to be used to reimburse Borrower for the cost of restoring and repairing the Mortgaged 
Property to the equivalent of its original condition or to a condition approved by Lender, 
or (2) apply the balance of such proceeds to the payment of the Indebtedness, whether 
or not then due. No amount applied to the reduction of the principal amount of the 
Indebtedness in accordance with this Section 19(f) shall be considered an optional 
prepayment as the term is used in this Security Instrument and the Note secured 
hereby, nor relieve Borrower from continuing to make regular monthly payments in the 
amount required by the Note. To the extent Lender determines to apply insurance 
proceeds to restoration, Lender shall do so in accordance with Lender's then-current 
policies relating to the restoration of casualty damage on similar multifamily properties; 
provided that so long as the Loan is insured or held by HUD, insurance proceeds shall 
be applied as approved by HUD and in accordance with Program Obligations pursuant 
to Section 19(g) below. 
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(g) Lender shall not exercise its option to apply insurance proceeds to the 
payment of the Indebtedness if all of the following conditions are met: (1) no Event of 
Default (or any event which, with the giving of Notice or the passage of time, or both, 
would constitute an Event of Default) has occurred and is continuing; (2) Lender 
determines, in its discretion, that there will be sufficient funds to complete the 
restoration; (3) Lender determines, in its discretion, that the rental income from the 
Mortgaged Property after completion of the restoration will be sufficient to meet all 
operating costs and other expenses, Imposition Deposits, deposits to reserves and loan 
repayment obligations relating to the Mortgaged Property; and (4) Lender determines, 
in its discretion, that the restoration will be completed before the earlier of (A) one year 
before the maturity date of the Note or (B) one year after the date of the loss or 
casualty. Further, so long as the Loan is insured by HUD, Lender may not exercise its 
option to apply insurance proceeds to the payment of the Indebtedness without the 
prior written approval of HUD. In seeking this approval, Lender shall provide evidence 
acceptable to HUD that there has been a total loss of the Mortgaged Property such that 
complete restoration is improbable. If HUD fails to give its approval to the use or 
application of such funds within 60 days after the written request by Lender, Lender 
may use or apply such funds for any of the purposes specified herein without the 
approval of HUD. 

(h) If the Mortgaged Property is sold at a foreclosure sale or Lender or HUD 
acquire title to the Mortgaged Property, Lender and HUD, as applicable, shall 
automatically succeed to all rights of Borrower in and to any insurance policies and 
unearned insurance premiums and in and to the proceeds of property damage 
insurance resulting from any damage to the Mortgaged Property prior to such sale or 
acquisition. 

20. CONDEMNATION. 

(a) Borrower shall promptly notify Lender of any action or proceeding relating 
to any condemnation or other taking, or conveyance in lieu thereof, of all or any part of 
the Mortgaged Property, whether direct or indirect condemnation. Borrower shall 
appear in and prosecute or defend any action or proceeding relating to any 
condemnation unless otherwise directed by Lender in writing. Borrower authorizes and 
appoints Lender as attorney-in-fact for Borrower to commence, appear in and 
prosecute, in Lender's or Borrower's name, any action or proceeding relating to any 
condemnation and to settle or compromise any claim in connection with any 
condemnation. This power of attorney is coupled with an interest and therefore is 
irrevocable. However, nothing contained in this Section 20 shall require Lender to incur 
any expense or take any action. Borrower hereby transfers and assigns to Lender all 
right, title and interest of Borrower in and to any award or payment with respect to (1) 
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any condemnation, or any conveyance in lieu of condemnation, and (2) any damage to 
the Mortgaged Property caused by governmental action that does not result in a 
condemnation. 

(b) All awards of compensation in connection with condemnation for public 
use of or a taking of any of the Mortgaged Property shall be paid to Lender to be 
applied (1) to fees, costs and expenses (including reasonable attorneys' fees) incurred 
by Lender; and (2) to the amount due under the Note secured hereby in (i) amounts 
equal to the next maturing installment or installments of principal and (ii) with any 
balance to be credited to the next payment due under the Note. After payment to 
Lender of all fees, costs and expenses (including reasonable attorneys' fees) incurred 
by Lender under this Section 20, all awards of damages in connection with any 
condemnation for public use of or damage to the Mortgaged Property, shall be paid to 
Lender to be applied to an account held for and on behalf of Borrower, which account 
shall, at the option of Lender, either be applied to the amount due under the Note as 
specified in the preceding sentence, or be disbursed for the restoration. No amount 
applied to the reduction of the principal amount due in accordance with this 
Section 20(b) shall be considered an optional prepayment as the term is used in this 
Security Instrument and the Note secured hereby, nor relieve Borrower from making 
regular monthly payments commencing on the first day of the f irst month following the 
date of receipt of the award. Lender is hereby authorized in the name of Borrower to 
execute and deliver necessary releases or approvals or to appeal from such awards. 

21. TRANSFERS OF THE MORTGAGED PROPERTY OR INTERESTS IN 
BORROWER. 

(a) So long as the Loan is insured or held by HUD, Borrower shall not, without 
the prior written approval of HUD, convey, assign, transfer, pledge, hypothecate, 
encumber or otherwise dispose of the Mortgaged Property or any interest therein or 
permit the conveyance, assignment or transfer of any interest in Borrower (if the effect 
of such conveyance, assignment or transfer is the creation or elimination of a Principal), 
unless permitted by Program Obligations. Lender may charge Borrower a fee, in 
accordance with Program Obligations, for Lender's additional responsibilities related to 
Borrower's actions in this Section 21. Borrower need not obtain the prior written 
approval of HUD for: (1) a conveyance of the Mortgaged Property at a judicial or non­
judicial foreclosure sale under this Security Instrument, (2) inclusion of the Mortgaged 
Property in a bankruptcy estate by operation of law under the United States Bankruptcy 
Code, or (3) acquisition of an interest by inheritance or by Court decree. 

(b) If the Loan is no longer insured or held by HUD, Borrower shall not 
convey, assign, transfer, pledge, hypothecate, encumber or otherwise dispose of the 
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Mortgaged Property or any interest therein or permit the conveyance, assignment or 
transfer of any interest in Borrower without the prior written approval of Lender in its 
sole discretion. 

22. EVENTS OF DEFAULT. The occurrence of any one or more of the 
following shall constitute either a Monetary Event of Default or a Covenant Event of 
Default under this Security Instrument: 

(a) Monetary Event of Default: Any failure by Borrower to pay or deposit 

29 

when due any amount required by the Note or Section 7(a) or (b) of this Security 
Instrument. 

(b) Covenant Events of Default shall include: 

(1) fraud or material misrepresentation or material omission by 
Borrower, any of its officers, directors, trustees, general partners, 
members, managers or any guarantor in connection with (i) the 
Loan Application for or creation of the Indebtedness, (ii) any 
financial statement, rent roll , or other report or information provided 
to Lender during the term of the Indebtedness, or (iii) any request 
for Lender's consent to any proposed action under this Security 
Instrument or the Note; 

(2) the commencement of a forfeiture action or proceeding, whether 
civil or criminal, which, in Lender's reasonable judgment, could 
result in a forfeiture of the Mortgaged Property or otherwise 
materially impair the lien created by this Security Instrument or 
Lender's interest in the Mortgaged Property; 

(3) any material failure by Borrower to perform or comply with any of its 
obligations under this Security Instrument (other than those 
specified in Section 22(a) and Section 22(b)(1) and (b)(2)), as and 
when required, which continues for a period of 30 days after Notice 
of such failure by Lender to Borrower. However, no such Notice 
shall apply in the case of any such material failure which could, in 
Lender's judgment, absent immediate exercise by Lender of a right 
or remedy under this Security Instrument, result in harm to Lender 
or impairment of the Note or this Security Instrument; and, 

(4) so long as the Loan is insured or held by HUD, any failure by 
Borrower to perform any of its obligations as and when required 
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under the Re
1
gulatory Agreement, which failure continues beyond 

the applicable cure period, if any, specified in the Regulatory 
Agreement; hlowever, Violations under the terms of the Regulatory 
Agreement may only be treated as a default under this Security 
Instrument if HUD instructs Lender to treat them as such. 

(c) Lender shall deliver to the Principal(s) of Borrower, Notice, as provided in 
Section 31, within five (5) Business Days in each case where Lender has 
delivered Notice to Borrowi3r of an Event of Default, in order to provide the 
Principal(s) an opportunity to cure either a Monetary Event of Default or a 
Covenant Event of Default 

23. REMEDIES CUMULATIVE. Each right and remedy provided in this 
Security Instrument is distinct from all other rights or remedies under this Security 
Instrument, the Note, or so long as the Loan is insured or held by HUD, HUD's 
remedies under the Regulatory A9reement or afforded by applicable law, and each 
shall be cumulative and may be exercised concurrently, independently, or successively, 
in any order. 

24. FORBEARANCE. 

(a) So long as the Loan is insured by HUD, Lender shall not without obtaining 
the prior written consent of HUD, take any of the following actions: extend the time for 
payment of all or any part of the Indebtedness; reduce the payments due under this 
Security Instrument or the Note; rielease anyone liable for the payment of any amounts 
under this Security Instrument or 1the Note; accept a renewal of the Note; modify the 
terms and time of payment of the Indebtedness; join in any extension or subordination 
agreement; release any Mortgageid Property; take or release other or additional 
security; modify the rate of interest or period of amortization of the Note or change the 
amount of the monthly installmenlts payable under the Note; and otherwise modify this 
Security Instrument or the Note. However, if the Contract of Insurance has been 
terminated, Lender may (but shall! not be obligated to) agree with Borrower to any of the 
aforementioned actions in this Section and Lender shall not have to give Notice to or 
obtain the consent of any guarantor or third~party obliger. 

(b) Any forbearance by Lender in exercising any right or remedy under the 
Note, this Security Instrument, or any other Loan Document or otherwise afforded by 
applicable law, shall not be a waiver of or preclude the exercise of any right or remedy. 
The acceptance by Lender of payment of all or any part of the Indebtedness after the 
due date of such payment, or in an amount that is less than the required payment, shall 
not be a waiver of Lender's right to require prompt payment when due of all other 
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payments on account of the Indebtedness or to exercise any right or remedy for any 
failure to make prompt payment. Enforcement by Lender of any security for the 
Indebtedness shall not constitute an election by Lender of remedies so as to preclude 
the exercise of any other right available to Lender. Lender's receipt of any proceeds or 
awards under Section 19 and Section 20 shall not operate to cure or waive any Event of 
Default. 

25. LOAN CHARGES. If any applicable law limiting the amount of interest or 
other charges permitted to be collected from Borrower in connection with the Loan is 
interpreted so that any interest or other charge provided for in any Loan Document, 
whether considered separately or together with other charges provided for in any Loan 
Document, violates that law, and Borrower is entitled to the benefit of that law, that 
interest or charge is hereby reduced to the extent necessary to eliminate that violation. 
The amounts, if any, previously paid to Lender in excess of the permitted amounts shall 
be applied by Lender to reduce the principal of the Indebtedness. For the purpose of 
determining whether any applicable law limiting the amount of interest or other charges 
permitted to be collected from Borrower has been violated, all Indebtedness that 
constitutes interest, as well as all other charges made in connection with the 
Indebtedness that constitute interest, shall be deemed to be allocated and spread 
ratably over the stated term of the Note. Unless otherwise required by applicable law, 
such allocation and spreading shall be effected in such a manner that the rate of 
interest so computed is uniform throughout the stated term of the Note. 

26. WAIVER OF STATUTE OF LIMITATIONS. To the extent permitted by 
law, Borrower hereby waives the right to assert any statute of limitations as a bar to the 
enforcement of the lien of this Security Instrument or to any action brought to enforce 
any of the Loan Documents. 

27. WAIVER OF MARSHALLING. Notwithstanding the existence of any other 
security interests in the Mortgaged Property held by Lender or by any other party, 
Lender shall have the right to determine the order in which any or all of the Mortgaged 
Property shall be subjected to the remedies provided in this Security Instrument and the 
Note or applicable law. Lender shall have the right to determine the order in which any 
or all portions of the Indebtedness are satisfied from the proceeds realized upon the 
exercise of such remedies. Borrower and any party who now or in the future acquires a 
security interest in the Mortgaged Property and who has actual or constructive notice of 
this Security Instrument waives any and all right to require the marshalling of assets or 
to require that any of the Mortgaged Property be sold in the inverse order of alienation 
or that any of the Mortgaged Property be sold in parcels or as an entirety in connection 
with the exercise of any of the remedies permitted by applicable law or provided in this 
Security Instrument. 
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28. FURTHER ASSURANCES. Borrower shall execute, acknowledge, and 
deliver, at its sole cost and expense, all further acts, deeds, conveyances, assignments, 
estoppel certificates, financing statements, transfers and assurances as Lender may 
require from time to time in order to better assure, grant, and convey to Lender the 
rights intended to be granted, now or in the future, to Lender under this Security 
Instrument and the Note. 

29. ESTOPPEL CERTIFICATE. Within ten (10) days after a request from 
Lender, Borrower shall deliver to Lender a written statement, signed and acknowledged 
by Borrower, certifying to Lender or any person designated by Lender, as of the date of 
such statement, (a) that the Note, (so long as the Loan is insured by HUD, the 
Regulatory Agreement) and this Security Instrument are unmodified and in full force 
and effect (or, if there have been modifications, that the Note, (so long as the Loan is 
insured by HUD, the Regulatory Agreement) and this Security Instrument are in full 
force and effect as modified and setting forth such modifications); (b) the unpaid 
principal balance of the Note; (c) the date to which interest under the Note has been 
paid; (d) that Borrower is not in default in paying the Indebtedness or in performing or 
observing any of the covenants or agreements contained in this Security Instrument, 
and the Note and (so long as the Loan is insured or held by HUD, the Regulatory 
Agreement) (or, if Borrower is in default, describing such default in reasonable detail); 
(e) whether or not there are then existing any setoffs or defenses known to Borrower 
against the enforcement of any right or remedy of Lender under the Note, (so long as 
the Loan is insured or held by HUD, the Regulatory Agreement) and this Security 
Instrument; and (f) any additional facts requested by Lender. 

30. GOVERNING LAW; CONSENT TO JURISDICTION AND VENUE. 

(a) This Security Instrument and the Note, if it does not itself expressly 
identify the law that is to apply to it, shall be governed by the laws of the jurisdiction in 
which the Land is located ("Property Jurisdiction"), except so long as the Loan is 
insured or held by HUD and solely as to rights and remedies of HUD as such local or 
state laws may be preempted by federal law. 

(b) Borrower agrees that any controversy arising under or in relation to the 
Note or this Security Instrument shall be litigated exclusively in the Property Jurisdiction 
except as, so long as the Loan is insured or held by HUD and solely as to rights and 
remedies of HUD, federal jurisdiction may be appropriate pursuant to any federal 
requirements. The state courts, and with respect to HU D's rights and remedies, federal 
courts, and Governmental Authorities in the Property Jurisdiction shall have exclusive 
jurisdiction over all controversies which shall arise under or in relation to the Note, any 
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security for the Indebtedness, or this Security Instrument. Borrower irrevocably 
consents to service, jurisdiction, and venue of such courts for any such litigation and 
waives any other venue to which it might be entitled by virtue of domicile, habitual 
residence or otherwise. 

31. NOTICE. 
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(a) All notices, demands and other communications ("Notice") under or 
concerning this Security Instrument shall be in writing. Each Notice shall be addressed 
to the intended recipients at their respective addresses set forth in this Security 
Instrument , and shall be deemed given on the earliest to occur of (1) the date when the 
Notice is received by the addressee; (2) the first Business Day after the Notice is 
delivered to a recognized overnight courier service, with arrangements made for 
payment of charges for next Business Day delivery; or (3) the third Business Day after 
the Notice is deposited in the United States mail with postage prepaid , certified mail, 
return receipt requested. As used in this Section 31, the term ("Business Day") 
means any day other than a Saturday or a Sunday, a federal holiday or holiday in the 
state where the Project is located or other day on which the federal government or the 
government of the state where the Project is located is not open for business. When 
not specifically designated as a Business Day, the term "day" shall refer to a calendar 
day. Failure of Lender to send Notice to Borrower or its Principal(s) shall not prevent 
the exercise of Lender's rights or remedies under this Security Instrument or under the 
Loan Documents. 

(b) Any party to this Security Instrument may change the address to which 
Notices intended for it are to be directed by means of Notice given to the other party in 
accordance with this Section 31 . Each party agrees that it shall not refuse or reject 
delivery of any Notice given in accordance with this Section 31 , that it shall 
acknowledge, in writing, the receipt of any Notice upon request by the other party and 
that any Notice rejected or refused by it shall be deemed for purposes of this Section 31 
to have been received by the rejecting party on the date so refused or rejected, as 
conclusively established by the records of the U.S. Postal Service or the courier service. 
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(c) Any Notice under the Note which does not specify how Notice is to be 
given shall be given in accordance with this Section 31. 

BORROWER: 
D4FR LLC 
Attn: Timothy Barton 
1755 Wittington Place, Suite 340 
Dallas, TX 75234 

PRINCIPAL($ ): 
Timothy Barton 
1755 Wittington Place, Suite 340 
Dallas, TX 75234 

LENDER: 
Greystone Servicing Corporation, Inc. 
Attn: General Counsel 
419 Belle Air Lane 
Warrenton, VA 20186 

TLB 2012 Irrevocable Trust 
Attn: Saskya Bedoya 
1755 Wittington Place, Suite 340 
Dallas, TX 75234 

34 

32. SALE OF NOTE; CHANGE IN SERVICER. The Note or a partial interest 
in the Note (together with this Security Instrument) may be sold one or more times 
without prior Notice to Borrower. A sale may result in a change of the loan servicer. 
There also may be one or more changes of the loan servicer unrelated to a sale of the 
Note. If there is a sale or transfer of all or a partial interest in the Note or a change of 
the loan servicer, Lender shall be responsible for ensuring that Borrower is given Notice 
of the sale, transfer and/or change. Any loan servicer, including any loan servicer 
resulting from any changes mentioned above, must be approved by HUD in accordance 
with Program Obligations. 

33. SINGLE ASSET BORROWER. Until the Indebtedness is paid in full or 
unless otherwise approved in writing by HUD so long as the Loan is insured or held by 
HUD, (a) Borrower shall be a single purpose entity and shall maintain the assets of the 
Mortgaged Property in segregated accounts and (b) Borrower (1) shall not acquire any 
real or personal property other than the Mortgaged Property and personal property 
related to the operation and maintenance of the Mortgaged Property, and so long as 
the Loan is insured or held by HUD, except pursuant to the Regulatory Agreement and 
Program Obligations and (2) shall not own or operate any business other than the 
management and operation of the Mortgaged Property, and so long as the Loan is 
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insured or held by HUD, except pursuant to the Regulatory Agreement and Program 
Obligations. 

34. SUCCESSORS AND ASSIGNS BOUND. This Security Instrument shall 
bind, and the rights granted by this Security Instrument shall inure to, the respective 
successors and assigns of Lender and Borrower. 

35. JOINT AND SEVERAL LIABILITY. If more than one person or entity 
signs this Security Instrument as Borrower, the obligations of such persons and entities 
shall be joint and several. 

36. RELATIONSHIP OF PARTIES; NO THIRD-PARTY BENEFICIARY. 

(a) The relationship between Lender and Borrower shall be solely that of 
creditor and debtor, respectively, and nothing contained in this Security Instrument shall 
create any other relationship between Lender and Borrower. Borrower agrees that it is 
not a third-party beneficiary to the Contract of Insurance between HUD and Lender, as 
more fully set forth in 24 C.F.R. Part 207, Subpart B. 

(b) No creditor of any party to this Security Instrument and no other person 
(the term "person" includes, but is not limited to, any commercial or governmental entity 
or institution) shall be a third-party beneficiary of this Security Instrument, the Note, or 
so long as the Loan is insured or held by HUD, the Regulatory Agreement. Without 
limiting the generality of the preceding sentences, (1 ) any servicing arrangement 
between Lender and any loan servicer for loss sharing or interim advancement of funds 
shall constitute a contractual obligation of such loan servicer that is independent of the 
obligation of Borrower for the payment of the Indebtedness, (2) Borrower shall not be a 
third-party beneficiary of any servicing arrangement, and (3) no payment by the loan 
servicer under any servicing arrangement shall reduce the amount of the Indebtedness. 

37. SEVERABILITY; AMENDMENTS. The invalidity or unenforceability of 
any provision of this Security Instrument shall not affect the validity or enforceability of 
any other provision, and all other provisions shall remain in full force and effect. This 
Security Instrument contains the entire agreement among the parties as to the rights 
granted and the obligations assumed in this Security Instrument. This Security 
Instrument may not be amended or modified except by a writing signed by the party 
against whom enforcement is sought. 

38. RULES OF CONSTRUCTION. The captions and headings of the 
Sections of this Security Instrument are for convenience only and shall be disregarded 
in construing this Security Instrument. Any reference in this Security Instrument to an 
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"Exhibit" or a "Section" shall , unless otherwise explicitly provided, be construed as 
referring, respectively, to an Exhibit attached to this Security Instrument or to a 
Section of this Security Instrument. All Exhibits attached to or referred to in this 
Security Instrument are incorporated by reference into this Security Instrument. Use of 
the singular in this Security Instrument includes the plural and use of the plural includes 
the singular. As used in this Security Instrument, the term "including" means 
"including, but not limited to." 

39. LOAN SERVICING. All actions regarding the servicing of the Note, 
including the collection of payments, the giving and receipt of Notice, inspections of the 
Mortgaged Property, inspections of books and records, and the granting of consents 
and approvals, may be taken by the HUD-approved loan servicer unless Borrower 
receives Notice to the contrary. If Borrower receives conflicting Notices regarding the 
identity of the loan servicer or any other subject, any such Notice from Lender shall 
govern; provided that so long as the Loan is insured or held by HUD, if Borrower 
receives conflicting Notice regarding the identity of the loan servicer or any other 
subject, any such Notice from Lender shall govern unless there is a Notice from HUD 
and, in all cases, any Notice from HUD governs notwithstanding any Notice from any 
other party. 

40. DISCLOSURE OF INFORMATION. To the extent permitted by law, 
Lender may furnish information regarding Borrower or the Mortgaged Property to third 
parties with an existing or prospective interest in the servicing, enforcement, evaluation, 
performance, purchase or securitization of the Indebtedness, including but not limited to 
trustees, master servicers, special servicers, rating agencies, and organizations 
maintaining databases on the underwriting and performance of multifamily mortgage 
loans. 

41 . NO CHANGE IN FACTS OR CIRCUMSTANCES. Borrower certifies that 
all information in the application for the Loan submitted to Lender (the "Loan 
Application") and in all financial statements, rent rolls, reports , certificates and other 
documents submitted in connection with the Loan Application are complete and 
accurate in all material respects and that there has been no material adverse change in 
any fact or circumstance that would make any such information incomplete or 
inaccurate. The submission of false or incomplete information shall be a Covenant 
Event of Default. 

42. ESTOPPEL. The Lender is not the agent of HUD. Any action by Lender 
in exercising any right or remedy under this Security Instrument shall not be a waiver or 
preclude the exercise by HUD of any right or remedy which HUD might have under the 
Regulatory Agreement or other Program Obligations. 
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43. ACCELERATION; REMEDIES. If a Monetary Event of Default occurs 
and is continuing for a period of thirty (30) days, Lender, at Lender's option, may 
declare the Indebtedness to be immediately due and payable without further demand, 
and may invoke the power of sale and any other remedies permitted by applicable law 
or provided in this Security Instrument or in the Note. Following a Covenant Event of 
Default, Lender, at Lender's option, but so long as the Loan is insured or held by HUD, 
only after receipt of the prior written approval of HUD, may declare the Indebtedness to 
be immediately due and payable without further demand, and may invoke the power of 
sale and any other remedies permitted by applicable law or provided in this Security 
Instrument or in the Note. Borrower acknowledges that the power of sale granted in 
this Security Instrument may be exercised by Lender without prior judicial hearing. 
Lender shall be entitled to collect all costs and expenses incurred in pursuing such 
remedies, including reasonable attorneys' fees (including but not limited to appellate 
litigation), costs of documentary evidence, abstracts and title reports. 

[INSERT PROVISIONS PERTAINING TO SALE AS APPROPRIATE UNDER STATE 
LAW] 

44. FEDERAL REMEDIES. In addition to any rights and remedies set forth in 
the Regulatory Agreement, HUD has rights and remedies under federal law so long as 
HUD is the insurer or holder of the Loan, including but not limited to the right to 
foreclose pursuant to the Mult ifamily Mortgage Foreclosure Act of 1981 , 12 U.S.C. 3701 
et seq., as amended, when HUD is the holder of the Note. 

45. REMEDIES FOR WASTE. In addition to any other rights and remedies 
set forth in the Note and this Security Instrument or those available under applicable 
law, including exemplary damages where permitted, the following remedies for Waste 
by Borrower are available to Lender as necessary to give complete redress to Lender 
for Lender's loss or damage: 

(a) the exercise of the remedies available to Lender during the existence of a 
Covenant Event of Default, as set forth in Section 43 of this Security Instrument; 

(b) an injunction prohibiting future Waste or requiring correction of Waste 
already committed, but only to the extent that Waste has impaired or threatens to 
impair Lender's security; and 

(c) recovery of damages, limited by the amount of Waste, to the extent that 
Waste has impaired Lender's security. So long as the Loan is insured or held by HUD, 
any recovery of damages by Lender or HUD for Waste shall be applied, at the sole 

Previous editions are obsolete HUD MF Security Instrument HUD-94000M (06/14) 

APP000087

Case 3:22-cv-02118-X   Document 208   Filed 04/13/23    Page 93 of 360   PageID 5951



- - ------ -

#2017-0028852 Recording Date: 12/13/2017 03:29:14 PM Page 39 of 53 B: OPR V: 5534 P: 205 

discretion of HUD, (1) to fees, costs and expenses (including reasonable attorneys' 
fees) incurred by Lender; (2) to remedy Waste of the Mortgaged Property, (3) to the 
Indebtedness or (4) for any other purpose designated by HUD. 
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46. TERMINATION OF HUD RIGHTS AND REFERENCES. At such time as 
HUD no longer insures or holds the Note, (a) all rights and responsibilities of HUD shall 
conclude, all mortgage insurance and references to mortgage insurance premiums, all 
references to HUD, GNMA and Program Obligations and related terms and provisions 
shall cease, and all rights and obligations of HUD shall terminate; (b) all obligations and 
responsibilities of Borrower to HUD shall likewise terminate; and (c) all obligations and 
responsibilities of Lender to HUD shall likewise terminate; provided, however, nothing 
contained in this Section 46, shall in any fashion discharge Borrower from any 
obligations to HUD under the Regulatory Agreement or Program Obligations or Lender 
from any obligations to HUD under Program Obligations, which occurred prior to 
termination of the Contract of Insurance. The provisions of this Section 46 shall be 
given effect automatically upon the termination of the Contract of Insurance or the 
transfer of this Security Instrument by HUD to another party, provided that upon the 
request of Borrower, Lender or the party to whom the Security Instrument has been 
transferred, at no cost to HUD, HUD shall execute such documents as may be 
reasonably requested to confirm the provisions of this Section 46. 

47. CONSTRUCTION FINANCING. The Indebtedness represents funds to 
be used in the construction of certain Improvements on the Land, in accordance with 
the Building Loan Agreement which is incorporated herein by reference to the same 
extent and effect as if fully set forth and made herein (provided, however, that if and to 
the extent that the Building Loan Agreement is inconsistent herewith, this Security 
Instrument shall govern). If the construction of the Improvements to be made pursuant 
to the Building Loan Agreement are not made in accordance with the terms of said 
Building Loan Agreement, or Borrower otherwise defaults under the Building Loan 
Agreement, Lender, after due Notice to Borrower, or any subsequent owner, is hereby 
vested with full and complete authority to enter upon the Land to employ watchmen to 
protect such Improvements from depredation or injury and to preserve and protect the 
Personalty therein, to continue any and all outstanding contracts for the erection and 
completion of said Improvements, to make and enter into any contracts and obligations 
wherever necessary, either in its own name or in the name of Borrower, or other owner, 
and to pay and discharge all debts, obligations, and liabilities incurred thereby. All such 
sums so advanced by Lender (exclusive of advances of the principal of the 
Indebtedness) shall be added to the principal of the Indebtedness secured hereby and 
all shall be secured by this Security Instrument and shall be due and payable on 
demand with interest at the rate provided in the Note, but no such advances shall be 
insured unless same are specifically approved by HUD prior to the making thereof. The 
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Indebtedness shall, at the option of Lender or holder of this Security Instrument and the 
Note, become due and payable on the failure of Borrower, or other owner, to keep and 
perform any of the covenants, conditions and agreements of the Building Loan 
Agreement. This covenant shall be terminated upon the completion of the 
Improvements to the satisfaction of Lender and the making of the final advance as 
provided in the Building Loan Agreement. 

48. ENVIRONMENTAL HAZARDS. 

(a) Definitions: 

(1) "Hazardous Materials" means petroleum and petroleum products 
and compounds containing them, including gasoline, diesel fuel 
and oil ; explosives; flammable materials; radioactive materials; 
polychlorinated biphenyls ("PCBs") and compounds containing 
them; lead and lead-based paint; asbestos or asbestos-containing 
materials in any form that is or could become friable ; underground 
or above-ground storage tanks, whether empty or contain ing any 
substance; any substance the presence of which on the Mortgaged 
Property is prohibited by any Governmental Authority; any 
substance that requires special handling; and any other material or 
substance now or in the future defined as a "hazardous substance," 
"hazardous material," "hazardous waste," "toxic substance," "toxic 
pollutant," "contaminant," or "pollutant" within the meaning of any 
Hazardous Materials Law. 

(2) "Hazardous Materials Laws" means all federal , state, and local 
laws, ordinances and regulations and standards, rules, policies and 
other governmental requirements, administrative rulings and court 
judgments and decrees in effect now or in the future and including 
all amendments that relate to Hazardous Materials and apply to 
Borrower or to the Mortgaged Property. Hazardous Materials Laws 
include, but are not limited to, the Comprehensive Environmental 
Response, Compensation and Liability Act, 42 U.S.C. 

Previous editions are obsolete 

Section 9601, et seq., the Resource Conservation and Recovery 
Act, 42 U.S.C. Section 6901 , et seq., the Toxic Substance Control 
Act, 15 U.S.C. Section 2601 , et seq., the Clean Water Act, 33 
U.S.C. Section 1251 , et seq., and the Hazardous Materials 
Transportation Act, 49 U.S.C. Section 5101 , et seq., and their state 
analogs. 
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(3) "Environmental Permit'' means any permit, license, or other 
authorization issued under any Hazardous Materials Law with 
respect to any activities or businesses conducted on or in relation 
to the Mortgaged Property. 

(b) Except for (1) matters covered by a written program of operations and 

4 0 

maintenance approved in writing by Lender ("O&M Program"); (2) matters described in 
paragraph (c) of this Section 48; or (3) (for so long as the Loan is insured or held by 
HUD) matters covered by Program Obligations that may differ from this Section 48 (with 
respect to lead based paint requirements, for example), Borrower shall not cause or 
permit any of the following: 

(i) any occurrence or condition on the Mortgaged Property or any 
other property of Borrower that is adjacent to the Mortgaged 
Property, which occurrence or condition is or may be in violation of 
Hazardous Materials Laws; or 

(ii) any violation of or noncompliance with the terms of any 
Environmental Permit with respect to the Mortgaged Property or 
any property of Borrower that is adjacent to the Mortgaged 
Property. 

The matters described in clauses (i) and (ii) above are referred to collectively in this 
Section 48 as "Prohibited Activities or Conditions." 

(c) Prohibited Activities and Conditions shall not include the safe and lawful 
use and storage of quantities of (1) supplies, cleaning materials and petroleum products 
customarily used in the operation and maintenance of comparable multifamily 
properties; (2) cleaning materials, personal grooming items and other items sold in 
containers for consumer use and used by tenants and occupants of residential dwelling 
units in the Mortgaged Property; and (3) petroleum products used in the operation and 
maintenance of motor vehicles and motor-operated equipment from time to time 
located on the Mortgaged Property's parking areas, so long as all of the foregoing are 
used, stored, handled, transported and disposed of in compliance with Hazardous 
Materials Laws. 

(d) Borrower shall take all commercially reasonable actions (including the 
inclusion of appropriate provisions in any Leases executed after the date of this 
Security Instrument) to prevent its employees, agents, and contractors, and all tenants 
and other occupants from causing or permitting any Prohibited Activities or Conditions. 
Borrower shall not lease or allow the sublease or use of all or any portion of the 
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Mortgaged Property to any tenant or subtenant for nonresidential use by any user that, 

in the ordinary course of its business, would cause or permit any Prohibited Activity or 

Condition. 

(e) If an O&M Program has been established with respect to Hazardous 

Materials, Borrower shall comply in a timely manner with, and cause all employees, 

agents, and contractors of Borrower and any other persons encompassed by the O&M 

Program and present on the Mortgaged Property to comply with the O&M Program. All 

costs of performance of Borrower's obligations under any O&M Program shall be paid 

by Borrower, and Lender's out-of-pocket costs incurred in connection with the 

monitoring and review of the O&M Program and Borrower's performance shall be paid 

by Borrower upon demand by Lender. Any such out-of-pocket costs of Lender which 

Borrower fails to pay promptly shall become an additional part of the Indebtedness as 

provided in Section 13; provided that so long as the Loan is insured by HUD, no 

advances made by Lender under this subsection (e) shall become an additional part of 

the Indebtedness unless such advances receive the prior written approval of HUD and 

provided further that unless approved by HUD, Lender shall have no obligation to make 

any such advances. 

(f) Borrower represents and warrants to Lender that, except as previously 

disclosed by Borrower to Lender in writing: 

(1) Borrower has not at any time engaged in, caused or permitted any 

Prohibited Activities or Conditions; 

(2) to the best of Borrower's knowledge after reasonable and diligent 

inquiry, no Prohibited Activities or Conditions exist or have existed; 

(3) the Mortgaged Property does not now contain any underground 

storage tanks, and, to the best of Borrower's knowledge after 
reasonable and diligent inquiry, the Mortgaged Property has not 

contained any underground storage tanks in the past. If there is an 

underground storage tank located on the Mortgaged Property that 

has been previously disclosed by Borrower to Lender in writing , 

that tank complies with all requirements of Hazardous Materials 
Laws; 

(4) Borrower has complied with all Hazardous Materials Laws, 
including all requirements for notification regarding releases of 
Hazardous Materials. Without limiting the generality of the 
foregoing, Borrower has obtained all Environmental Permits 
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required for the operation of the Mortgaged Property in accordance 
with Hazardous Materials Laws now in effect and all such 
Environmental Permits are in full force and effect; 

(5) no event has occurred with respect to the Mortgaged Property that 
constitutes, or with the passing of time or the giving of Notice would 
constitute, noncompliance with the terms of any Environmental 
Permit; 

(6) to the best of Borrower's knowledge after reasonable and diligent 
inquiry, there are no actions, suits, claims or proceedings, pending 
or threatened, that involve the Mortgaged Property and allege, 
arise out of, or relate to any Prohibited Activity or Condition; and 

(7) Borrower has not received any complaint, order, notice of violation 
or other communication from any Governmental Authority with 
regard to air emissions, water discharges, noise emissions or 
Hazardous Materials, or any other environmental, health or safety 
matters affecting the Mortgaged Property or any other property of 
Borrower that is adjacent to the Mortgaged Property that have not 
previously been resolved legally. 

The representations and warranties in this Section 48 shall be continuing 
representations and warranties that shall be deemed to be made by Borrower 
throughout the term of the Loan, until the Indebtedness has been paid in full. 

(g) Borrower shall promptly notify Lender in writing upon the occurrence of 
any of the following events: 

(1) Borrower's discovery of any Prohibited Activity or Condition; 

(2) Borrower's receipt of or knowledge of any complaint, order, notice 
of violation or other communication from any Governmental 
Authority or other person with regard to present or future alleged 
Prohibited Activities or Conditions or any other environmental, 
health or safety matters affecting the Mortgaged Property or any 
other property of Borrower that is adjacent to the Mortgaged 
Property; and 

(3) any representation or warranty in this Section 48 becoming untrue 
after the date of this Security Instrument. 
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Any such Notice given by Borrower shall not relieve Borrower of, or result in a waiver of, 
any obligation under this Security Instrument, the Note, or any other Loan Document. 

(h) Borrower shall pay promptly the costs of any environmental inspections, 
tests or audits ("Environmental Inspections") required by Lender in connection with 
any foreclosure or deed in lieu of foreclosure, or as a condition of Lender's consent to 
any transfer under Section 21, or required by Lender following a reasonable 
determination by Lender that Prohibited Activities or Conditions may exist. Any such 
costs incurred by Lender (including the fees and out-of-pocket costs of attorneys and 
technical consultants whether incurred in connection with any judicial (appellate or 
otherwise) or administrative process or otherwise) which Borrower fails to pay promptly 
shall become an additional part of the Indebtedness as provided in Section 13; provided 
that so long as the Loan is insured by HUD, no advances made by Lender under this 
subsection (h) shall become an additional part of the Indebtedness unless such 
advances receive the prior written approval of HUD and provided further that unless 
approved by HUD, Lender shall have no obligation to make such further advances. The 
results of all Environmental Inspections made by Lender shall at all times remain the 
property of Lender and Lender shall have no obligation to disclose or otherwise make 
available to any party other than Borrower, and so long as the Loan is insured by HUD, 
to HUD, such results or any other information obtained by Lender in connection with its 
Environmental Inspections. Lender hereby reserves the right, and Borrower hereby 
expressly authorizes Lender, to make available to any party, including any prospective 
bidder at a foreclosure sale of the Mortgaged Property, the results of any Environmental 
Inspections made by Lender with respect to the Mortgaged Property. Borrower 
consents to Lender notifying any party (either as part of a notice of sale or otherwise) of 
the results of any of Lender's Environmental Inspections. Borrower acknowledges that 
Lender cannot control or otherwise assure the truthfulness or accuracy of the results of 
any of its Environmental Inspections and that the release of such results to prospective 
bidders at a foreclosure sale of the Mortgaged Property may have a material and 
adverse effect upon the amount which a party may bid at such sale. Borrower agrees 
that Lender shall have no liability whatsoever as a result of delivering the results of any 
of its Environmental Inspections to any third party, and Borrower hereby releases and 
forever discharges Lender from any and all claims, damages, or causes of action, 
arising out of, connected with or incidental to the results of, the delivery of any of 
Lender's Environmental Inspections. 

(i) If any investigation, site monitoring, containment, clean-up, restoration or 
other remedial work ("Remedial Work") is necessary to comply with any Hazardous 
Materials Law that has or acquires jurisdiction over the Mortgaged Property or the use, 
operation or improvement of the Mortgaged Property under any Hazardous Materials 
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Law, Borrower shall, by the earlier of (1) the applicable deadline required by the 
Hazardous Materials Law or (2) thirty (30) days after Notice from Lender demanding 
such action, begin performing the Remedial Work, and thereafter diligently prosecute it 
to completion, and shall in any event complete the work by the time required by 
applicable Hazardous Materials Law. If Borrower fails to begin on a timely basis or 
diligently prosecute any required Remedial Work, Lender may, at its option, cause the 
Remedial Work to be completed, in which case Borrower shall reimburse Lender on 
demand for the cost of doing so. So long as the Loan is insured by HUD, no advances 
made by Lender under this subsection (i) shall become part of the Indebtedness as 
provided in Section 13 unless such advances receive the prior written approval of HUD 
and provided further that unless approved by HUD, Lender shall have no obligation to 
make any such advances. 

U) Borrower shall cooperate with any inquiry by any Governmental Authority 
and shall comply with any governmental or judicial order which arises from any alleged 
Prohibited Activity or Condition. 

(k) Borrower shall indemnify and if Borrower is located in a State that requires 
an indemnification agreement separate and apart from this Security Instrument, 
Borrower shall provide said indemnification agreement to Lender, hold harmless and 
defend (1) Lender, (2) any prior owner or holder of the Note, (3) the loan servicer, (4) 
any prior loan servicer, (5) the officers, directors, shareholders, partners, employees 
and trustees of any of the foregoing, and (6) the heirs, legal representatives, 
successors and assigns of each of the foregoing (collectively, "lndemnitees") from and 
against all proceedings, claims, damages, penalties and costs (whether initiated or 
sought by Governmental Authorities or private parties), including fees and out of pocket 
expenses of attorneys and expert witnesses, investigatory fees, and remediation costs, 
whether incurred in connection with any judicial (including appellate) or administrative 
process or otherwise, arising directly or indirectly from any of the following except where 
the Mortgaged Property became contaminated subsequent to any transfer of ownership 
which was approved in writing by Lender (and so long as the Loan is insured or held by 
HUD, by HUD), provided such transferee assumes in writing all obligations of Borrower 
with respect to Prohibited Activities or Conditions: 

(i) any breach of any representation or warranty of Borrower in this 
Section 48; 

(ii) any failure by Borrower to perform or comply with any of its 
obligations under this Section 48; 
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Condition; 

(iv) the actual or alleged violation of any Hazardous Materials Law. 

(I) Counsel selected by Borrower to defend lndemnitees shall be subject to 
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the approval of those lndemnitees. However, any lndemnitee may elect to defend any 

claim or legal or administrative proceeding at Borrower's expense. 

(m) Borrower shall not, without the prior written consent of those lndemnitees 

who are named as parties to a claim or legal or administrative proceeding ("Claim"), 

settle or compromise the Claim if the settlement (1) results in the entry of any judgment 

that does not include as an unconditional term the delivery by the claimant or plaintiff to 

Lender of a written release of those lndemnitees, satisfactory in form and substance to 

Lender; or (2) may materially and adversely affect Lender, as determined by Lender in 

its discretion. 

(n} Borrower's obligation to indemnify the lndemnitees shall not be limited or 

impaired by any of the following, or by any failure of Borrower or any guarantor to 

receive Notice of or consideration for any of the following: 

(1 ) any amendment or modification of any Loan Document; 

(2) any extensions of time for performance required by any Loan 

Document; 

(3) the accuracy or inaccuracy of any representations and warranties 

made by Borrower under this Security Instrument or any other Loan 

Document; 

(4) the release of Borrower or any other person, by Lender or by 

operation of law, from performance of any obligation under any 

Loan Document; 

(5) the release or substitution in whole or in part of any security for the 

Indebtedness; and 

(6) Lender's failure to properly perfect any lien or security interest 

given as security for the Indebtedness. 

(o) Borrower shall, at its own cost and expense, do all of the following: 
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(1 ) pay or satisfy any judgment or decree that may be entered against 
any lndemnitee or lndemnitees in any legal or administrative 
proceeding incident to any matters against which lndemnitees are 
entitled to be indemnified under this Section 48; 

(2) reimburse lndemnitees for any expenses paid or incurred in 
connection with any matters against which lndemnitees are entitled 
to be indemnified under this Section 48; and 

(3) reimburse lndemnitees for any and all expenses, including fees 
and out-of-pocket expenses of attorneys and expert witnesses, 
paid or incurred in connection with the enforcement by lndemnitees 
of their rights under this Section 48, or in monitoring and 
participating in any legal (including appellate) or administrative 
proceeding. 

(p) In any circumstances in which the indemnity under this Section 48 
applies, Lender may employ its own legal counsel and consultants to prosecute, defend 
or negotiate any claim or legal or administrative proceeding and Lender, with the prior 
written consent of Borrower (which shall not be unreasonably withheld, delayed or 
conditioned), may settle or compromise any action or legal or administrative 
proceeding. Borrower shall reimburse Lender upon demand for all costs and expenses 
incurred by Lender, including all costs of settlements entered into in good faith , and the 
fees and out of pocket expenses of such attorneys (including but not limited to appellate 
litigation) and consultants. 

(q) The provisions of this Section 48 shall be in addition to any and all other 
obligations and liabilities that Borrower may have under applicable law or under other 
Loan Documents, and each lndemnitee shall be entitled to indemnification under this 
Section 48 without regard to whether Lender or that lndemnitee has exercised any 
rights against the Mortgaged Property or any other security, pursued any rights against 
any guarantor, or pursued any other rights available under the Loan Documents or 
applicable law. If Borrower consists of more than one entity, the obligation of those 
entities to indemnify the lndemnitees under this Section 48 shall be joint and several. 
The obligation of Borrower to indemnify the lndemnitees under this Section 48 shall 
survive any repayment or discharge of the Indebtedness, any foreclosure proceeding, 
any foreclosure sale, any delivery of any deed in lieu of foreclosure, and any release of 
record of the lien of this Security Instrument. Notwithstanding anything in Section 48 to 
the contrary, so long as the Loan is insured or held by HUD, indemnification costs and 
reimbursements to Lender or to any or all lndemnitees shall be paid only from the 
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available proceeds of an appropriate insurance policy or from Surplus Cash or other 
escrow accounts. 

(r) So long as the Loan is insured or held by HUD, all references to Lender in 
this Section 48 shall also be construed to refer to HUD as its interest appears (solely as 
determined by HUD) and all notifications to Lender must also be made to HUD and all 
Lender approvals and exercises of discretion by Lender under this Section 48 must first 
have the prior written approval of HUD, provided, that, so long as the Loan is insured or 
held by HUD, the reference to Lender as an lndemnitee shall be construed to refer to 
HUD, and Borrower's obligations to indemnify HUD as an lndemnitee shall remain in 
effect in accordance with this Section 48, notwithstanding the termination or expiration 
of insurance of the Loan by HUD. 

(s) To the extent any HUD environmental requirements or standards are 
inconsistent or conflict with the provisions of this Section 48, the HUD requirements or 
standards shall control so long as the Loan is insured or held by HUD. 

49. (See Exhibit B) 

ATTACHED EXHIBITS. The following Exhibits are attached to this Security 
Instrument: 

l~I 

IXI 
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Exhibit A 

Exhibit B 

Description of the Land (required). 

Modifications to Security Instrument 
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IN WITNESS WHEREOF, Borrower has signed and delivered this Security Instrument 
or has caused this Security Instrument to be signed and delivered by its duly authorized 
representative, as a sealed instrument. 

STATE OF TEXAS 

COUNTY OF 1}..lb..."> 

§ 
§ 
§ 

O4FR LLC, 
a Texas limited liabili 

The foregoing instrument was acknowledged before me on this -S- day of 
~~. 20_{1-by Timothy Barton, President of D4FR LLC, a Texas limited liability 
company. 

[seal] 

Notary Pub~ 
Printed Name of Notary: ---""~"""""'s..._,}<"f--,....:."'-,.______._:fr .......... .&.;,...cck,y~=o.,.,,:,,,._ _______ _ 

My Commission Expires: _3u.;_=~""''-{-----"'-J._._(_,_, ....,.d-f)'--------""''--.LI_...Sl'---
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HUD Project Number 113-35682 
Pro1ect Name Pare at Windmill Farms Apa,tments 

EXHIBIT A 
DESCRIPTION OF THE LAND 

BEING AN 18.451 ACRE TRACT OF LAND SITUATED IN THE J . HEATH SURVEY, 

ABSTRACT NO. 227, KAUFMAN COUNTY, TEXAS, AND BEING PART OF THAT TRACT OF 

LAND CONVEYED TO LEMAN DEVELOPMENT, LTD., PER DEED RECORDED IN VOLUME 

1323, PAGE 281 OF THE DEED RECORDS OF KAUFMAN COUNTY, TEXAS, AND BEING 

MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

BEGINNING AT A 1" IRON ROD FOUND FOR CORNER IN THE NORTH RIGHT-OF-WAY 

LINE OF U.S. HIGHWAY NO. 80 (300' RIGHT-OF-WAY), SAID POINT BEING THE MOST 

SOUTHERLY SOUTHWEST COMER OF THE ABOVE CITED LEMAN TRACT, SAtD POINT 

ALSO BEING THE SOUTHEAST CORNER OF A TRACT OF LAND CONVEYED TO 

PROSPER CAPITAL MANAGEMENT, L.P., PER DEED RECORDED IN VOLUME 1994, PAGE 

16 OF THE DEED RECORDS OF KAUFMAN COUNTY, TEXAS; 

THENCE N. 45 DEG. 08 MIN. 31 SEC. W. ALONG THE MOST SOUTHERLY SOUTHWEST 

LINE OF SAID LEMAN TRACT, AND ALONG THE NORTHEAST LINE OF SAID PROSPER 

CAPITAL TRACT, A DISTANCE OF 582.59 FEET TO A 1/2" IRON ROD FOUND FOR 

CORNER, SAID POINT BEING THE MOST WESTERLY SOUTHWEST CORNER OF PHASE 

1A PER THE RECORDED PLAT OF WINDMILL FARMS, PHASE 1A, 18 & 1C, AS 

RECORDED IN CABINET 2, PAGE 213 OF THE PLAT RECORDS OF KAUFMAN COUNTY, 

TEXAS; 

THENCE S. 88 DEG. 30 MIN. 09 SEC. E. ALONG THE SOUTH LINE OF SAID WINDMILL 

FARMS, A DISTANCE OF 1635.57 FEET TO A 1/2" IRON ROD WITH CAP STAMPED "USA 

INC PROP. COR." FOUND (HEREINAFTER CALLED 1/2" IRON ROD FOUND) FOR CORNER 

AT THE MOST SOUTHERLY SOUTHEAST CORNER OF SAID WINDMILL FARMS; 

THENCE N. 01 DEG. 29 MIN. 51 SEC. E ALONG THE EAST LINE OF SAID WINDMILL 

FARMS, A DISTANCE OF 349.33 FEET TO A 1/2" IRON ROD FOUND FOR CORNER IN THE 

SOUTH LINE OF CONCORD DRIVE (85' RIGHT-OF-WAY); 

THENCE S. 87 DEG. 47 MIN. 14 SEC. E. ALONG THE SOUTH LINE OF SAID CONCORD 

DRIVE, A DISTANCE OF 335.85 FEET TO A 1/2" IRON ROD FOUND FOR CORNER AT THE 

INTERSECTION OF THE SOUTH LINE OF SAID CONCORD DRIVE WITH THE WEST LINE 

OF WINDMILL FARMS BOULEVARD (120' RIGHT-OF-WAY); 

THENCE S. 06 DEG. 11 MIN. 24 SEC. E. ALONG THE WEST LINE OF SAID WINDMILL 

FARMS BOULEVARD, A DISTANCE OF 28.75 FEET TO A 1/2" IRON ROD FOUND FOR 

CORNER AT THE BEGINNING OF A CURVE TO THE RIGHT; 

HUD-9400011/l (06/14) Legal Descriplton 
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THENCE IN A SOUTHERLY DIRECTION, ALONG THE WEST LINE OF SAID WINDMILL 

FARMS BOULEVARD, AND ALONG SAID CURVE TO THE RIGHT HAVING A CENTRAL 

ANGLE OF 23 DEG. 53 MIN. 42 SEC., A RADIUS OF 940.00 FEET, A CHORD BEARING OF 

S. 05 DEG. 45 MIN. 27 SEC. W., A CHORD LENGTH OF 389.19 FEET AND AN ARC 

LENGTH OF 392.02 FEET TO A 1/2" IRON ROD FOUND FOR CORNER AT THE 

BEGINNING OF A REVERSE CURVE TO THE LEFT; 

THENCE IN A SOUTHERLY DIRECTION, ALONG THE WEST LINE OF SAID WINDMILL 

FARMS BOULEVARD, AND ALONG SAID CURVE TO THE LEFT HAVING A CENTRAL 

ANGLE OF 16 DEG. 36 MIN. 42 SEC., A RADIUS OF 1,060.00 FEET, A CHORD BEARING 

OF S. 09 DEG. 23 MIN. 57 SEC. W., A CHORD LENGTH OF 306.25 FEET AND AN ARC 

LENGTH OF 307.32 FEET TO A 1 /2" IRON ROD FOUND FOR CORNER; 

THENCE S. 01 DEG. 05 MIN. 36 SEC. W. ALONG THE WEST LINE OF SAID WINDMILL 

FARMS BOULEVARD, A DISTANCE OF 25.19 FEET TO A 1" IRON ROD FOUND FOR 

CORNER IN THE NORTH LINE OF SAID U.S. HIGHWAY NO. 80; 

THENCE N. 88 DEG. 30 MIN. 09 SEC. W. ALONG THE NORTH LINE OF SAID HIGHWAY, A 

DISTANCE OF 1480.84 FEET TO THE POINT OF BEGINNING, AND CONTAINING 18.451 

ACRES OF LAND. 

HUD-94000M (06/14) Legal Description 
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EXHIBIT B 
MODIFICATIONS TO SECURITY INSTRUMENT 

The following modifications are made to the text of the Security Instrument of which this 
Exhibit is a part: 

ADDENDUM 
Texas 

HUD Project Number: 113-35682 
Project Name: Pare at Windmill Farms Apartments 

The following sections are inserted into the Security Instrument and made a part thereof: 
43. Accelerations/ Remedies: 

If Lender invokes the power of sale, Lender may, by and through the Trustee, or 
otherwise, sell or offer for sale the Mortgaged Property in such portions, order and parcels as 
Lender may determine, with or without having first taken possession of the Mortgaged Property, 
to the highest bidder for cash at public auction. Such sale shall be made at the courthouse 
door of the county in which all or any part of the Land to be sold is situated (whether the parts 
or parcel, if any, situated in different counties are contiguous or not, and without the necessity 
of having any Personalty present at such sale) on the first Tuesday of any month between the 
hours of 10:00 a.m. and 4:00 p.m., after advertising the time, place and terms of sale and that 
portion of the Mortgaged Property to be sold by posting or causing to be posted written or 
printed notice of sale at least twenty-one (21) days before the date of the sale at the courthouse 
door of the county in which the sale is to be made and at the courthouse door of any other 
county in which a portion of the Land may be situated, and by filing such notice with the County 
Clerk(s) of the county(s) in which all or a portion of the Land may be situated, which notice may 
be posted and filed by the Trustee acting, or by any person acting for the Trustee, and Lender 
has, at least twenty-one (21) days before the date of the sale, served written or printed notice of 
the proposed sale by certified mail on each debtor obligated to pay the Indebtedness according 
to Lender's records by the deposit of such notice, enclosed in a postpaid wrapper, properly 
addressed to such debtor at debtor's most recent address as shown by Lender's records, in a 
post office or official depository under the care and custody of the United States Postal Service. 
The affidavit of any person having knowledge of the facts to the effect that such service was 

completed shall be prima facie evidence of the fact of service. 

49. Trustee: 
(a) Trustee may resign by giving of notice of such resignation in writing to Lender. If 

Trustee shall die, resign or become disqualified from acting under this Instrument or shall fail or 
refuse to act in accordance with this Instrument when requested by Lender or if for any reason 
and without cause Lender shall prefer to appoint a substitute trustee to act instead of the 
original Trustee named in this Instrument or any prior successor or substitute trustee, lender 
shall have full power to appoint a substitute trustee and, if preferred, several substitute trustees 
in succession who shall succeed to all the estate, rights, powers and duties of the original 
Trustee named in this Instrument. Such appointment may be executed by an authorized 
officer, agent or attorney-in-fact of Lender (whether acting pursuant to a power of attorney or 

HUD-94000M-ADD 
Security Instrument - Addendum 
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otherwise), and such appointment shall be conclusively presumed to be executed with authority 
and shall be valid and sufficient without proof of any action by Lender. 

(b) Any successor Trustee appointed pursuant to this Section shall , without any 
further act, deed or conveyance, become vested with all the estates, properties, rights, powers 
and trusts of the predecessor Trustee with like effect as if originally named as Trustee in this 
Instrument; but, nevertheless, upon the written request of Lender or such successor Trustee, 
the Trustee ceasing to act shall execute and deliver an instrument transferring to such 
successor Trustee, all the estates, piroperties, rights, powers and trusts of the Trustee so 
ceasing to act, and shall duly assign,. transfer and deliver any of the property and monies held 
by the Trustee ceasing to act to the successor Trustee. 

(c) Trustee may authorize one or more parties to act on Trustee's behalf to perform 
the ministerial functions required of Trustee under this Instrument, including the transmittal and 
posting of any notices. 

THE SECURITY INSTRUMENT SH.L\LL BE PREPARED TO CONFORM TO THE 
REQUIREMENTS OF THE LOCAL FILING JURISDICTION IN WHICH THE DOCUMENT IS 
TO BE RECORDED AND FILED. 

I-IUD-94000M-ADD 
Security Instrument - Addendum 

#2017-0028852 
Filed for Record in Kaufman County TX 
12/13/2017 03:29:14 PM 
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AMENDMENT TO MANAGEMENT AGREEMENT 

This Amendment to the Management Agreement (this “Amendment”) by and between D4FR, LLC (“Owner”), 
and Sunridge Management Group, Inc. (Agent”), is entered into and is effective as of May 11, 2017. 

RECITALS 

A. Owner and Management Agent entered into that certain Management Agreement dated January 
20, 2017 (the “Management Agreement”) to provide for the management of the Parc at Windmill 
Farms Apartments to be located in Forney, TX (The “Project”). 

B. Owner has received a commitment for a mortgage loan in the amount of _________________ 
(the “Loan”) from Greystone Funding Corporation (the “Lender”) used to finance the 
construction of the Project. 

C. The Loan is being insured by the Federal Housing Administration, an organizational unit of the 
United States Department of Housing and Urban Development (“HUD”). 

D. As a condition of extending and insuring, respectively, the Loan, the Lender and HUD require 
that the Management Agreement be amended as provided herein. 

E. Owner and Management Agent desire to amend the Management Agreement as required by the 
Lender and HUD in order to obtain the loan. 

NOW, THEREFORE, in consideration of the agreements and covenants set forth herein, and other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 

parties hereto agree as follows: 

1. The following Addendum is hereby added to the Management Agreement:

ADDENDUM TO MANAGEMENT AGREEMENT 
HUD REQUIREMENTS 

In addition to the requirements of Section 17, all management agreements must contain the 
following provisions: 

a. HUD’s rights and requirements prevail in the event of any conflict with the terms of the
management agreement.  

b. The management agreement shall not be assigned without the prior written approval of
HUD. 

c. Management fees will be computed and paid in accordance with HUD requirements.
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d. HUD may require Borrower to terminate the management agreement:

(1) immediately without penalty if an Event of Default occurs under the Security 
Instrument, Note, or Regulatory Agreement;  

(2) upon thirty (30) days written notice to Borrower and management agent, for failure 
to comply with the provisions of the Management Certification, or for other good 
cause; or  

(3) immediately without penalty when HUD takes control of the Mortgaged Property 
pursuant to its rights under the loan documents as mortgagee in possession.  

e. If Borrower terminates the management agreement pursuant to a request from HUD, the
management agent must immediately turn over to Borrower all of the cash, accounts, 
deposits, investments, and records pertaining to the Mortgaged Property.  

f. Borrower may terminate the management agreement for cause with no more than a thirty
(30) day notice period.  

g. The management agreement shall not exempt the management agent from liability for
damages, injuries or losses, resulting from the management agent’s gross negligence or 
willful misconduct.  

(Remainder of page intentionally blank; signature page follows) 
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IN WITNESS WHEREOF, this Amendment is executed by Owner and Management Agent, effective as of 
the date set forth above. 

OWNER 
D4FR, LLC 

BY: ____________________________ 
           Timothy Barton, President 

MANAGEMENT AGENT 
Sunridge Management Group, Inc. 

BY: _________________________ 
        Ronald F. Akin, President 
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