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Cort Thomas, the court-appointed Receiver in this case, moves the Court for an order: 

(1) approving the Receiver’s settlement agreement (the “Settlement Agreement,” attached as 

Exhibit A) with HNGH Turtle Creek, LLC (“HNGH”); and (2) lifting the stay of In re 2999TC 

Acquisitions, LLC, Case No. 21-31954 in the U.S. Bankruptcy Court for the Northern District of 

Texas (the “Bankruptcy Case”) for 2999TC Acquisitions, LLC (“2999TC”) and HNGH to take 

all appropriate steps to resolve and close 2999TC’s Bankruptcy Case.1  The Receiver has also 

filed a proposed order contemporaneously with this motion.  In support of this motion, the 

Receiver would respectfully show the Court as follows: 

I. INTRODUCTION 

On October 18, 2022, the Court entered its Order Appointing Receiver [Dkt. 29] (the 

“Receivership Order”), which named the undersigned as Receiver for the Receivership Entities2 

and directed the Receiver to take custody, control, and possession of all Receivership Property.  

Receivership Order ¶ 6(B).  The Receivership Order also empowers the Receiver to “take such 

action as necessary and appropriate for the preservation of Receivership Property or to prevent 

the dissipation, concealment, or inequitable distribution of Receivership Property” and to 

“pursue, resist, defend, compromise or otherwise dispose of all suits, actions, claims, and 

demands which may now be pending or which may be brought by or asserted against the 

Receivership Entities.”  Id. ¶¶ 6(G)–(H).  Specifically, the Receivership Order permits the 

 
1 The steps to resolve and close the Bankruptcy Case include, but are not limited to: (1) the Debtor and HNGH filing 

a stipulated dismissal in 2999TC Acquisitions, LLC v. HNGH Turtle Creek, LLC, Case No. 3:22-cv-02186-X in the 

U.S. District Court for the Northern District of Texas (the “Appeal”); (2) the Debtor and HNGH filing a joint 

stipulated dismissal in 2999TC Acquisitions, LLC v. HNGH Turtle Creek, LLC, Case No. 22-03061 in the U.S. 

Bankruptcy Court for the Northern District of Texas (the “Second Adversary Proceeding”); (3) HNGH withdrawing 

its motion for sanctions in the Bankruptcy Case [Bankruptcy Case, Dkt. 298]; and (4) the Debtor filing a motion for 

final decree, requesting the bankruptcy court to close the Bankruptcy Case. 

2 Capitalized terms used but not defined herein shall have the meanings provided in the Receivership Order.  
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Receiver to “seek, among other legal and equitable relief … avoidance of fraudulent transfers … 

and such other relief from this Court as may be necessary to enforce this Order.”  Id. ¶ 45. 

This motion relates to the Receiver’s efforts to resolve stayed litigation with HNGH in 

the Bankruptcy Case regarding the ownership and possession of real property located at 

2999 Turtle Creek Boulevard, Dallas, Texas 75219 (the “Property”), and to resolve potential 

future litigation against HNGH over alleged fraudulent transfers made by Receivership Entities 

to HNGH in connection with the Property.  Pursuant to the Court’s mediation order on 

February 10, 2023 [Dkt. 154], the Receiver and HNGH mediated their disputes regarding the 

Property before retired Chief Bankruptcy Judge Harlin D. Hale on March 10, 2023.   

Through mediation, the parties agreed on the terms of the Settlement Agreement—a 

global resolution of all their disputes concerning the Property and payments made by 

Receivership Entities in connection with the Property—and were directed by the mediator to 

memorialize the agreement by drafting the Settlement Agreement and this motion.  The parties 

finalized and signed the Settlement Agreement on April 13, 2023.  Because the Receivership 

Order authorizes, empowers, and directs the Receiver to investigate and prosecute claims for the 

benefit and on behalf of the Receivership Estate, see Receivership Order ¶ 45, and because the 

Settlement Agreement is in the best interests of the Receivership Estate, the Receiver requests 

the Court to approve the Settlement Agreement.   
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II. BACKGROUND3 

A. The Property 

1. Receivership Entity 2999TC purchased the Property in September 2019.  

2999TC is a single-purpose entity formerly operated by Defendant Timothy Barton, who 

purportedly intended to develop a luxury hotel and residential condominiums on the Property.  

According to a closing statement in connection with the sale, it appears that 2999 TC paid 

$43,049,929 for the Property. 

2. In connection with this purchase, 2999TC (formerly known as MO 2999TC, 

LLC) secured a loan in the amount of $32,500,000.004 from HNGH’s predecessor in interest, 

2999 Turtle Creek LLC (the “Original Lender”), evidenced by that Secured Promissory Note 

dated as of September 20, 2019 (the “Note”).  The Note is secured by the Property, including all 

improvements and fixtures, as evidenced by that certain Deed of Trust, Security Agreement and 

Fixture Filing made as of September 20, 2019 (the “Deed of Trust”), and recorded in the real 

property records of Dallas County, Texas.  2999TC’s obligations under the Note and Deed of 

Trust are guaranteed by Defendant Barton pursuant to a Guaranty dated as of September 20, 

2019 (the “Guaranty”).  Ultimately, HNGH acquired the Note, the Deed of Trust, and the 

Guaranty from the Original Lender. 

 
3 The bankruptcy court provided the thorough factual and procedural background involving the disputes between 

2999TC and HNGH regarding the Loan Documents (as defined below) and the Property in its Order (a) Granting in 

Part and Denying in Party HNGH Turtle Creek, LLC’s Motion to Enforce Agreed Orders; (b) Denying the Debtor’s 

Plan-Related Motions; and (c) Granting and Denying Ancillary Relief dated September 28, 2022 (the “Order 

Enforcing Agreed Orders”) [Bankruptcy Case, Dkt. 283].  The Order Enforcing Agreed Orders is incorporated by 

reference and is attached as Exhibit B. 

4 According to a closing statement from the purchase, it appears that 2999 TC paid $43,049,929 for the Property, 

with the remaining funds coming from other investors and/or lenders. 
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3. The Note matured by its terms on October 1, 2020.  After several defaults by 

2999TC and then $200,000 in delay payments paid by 2999TC to HNGH in January and 

February 2021, 2999TC and HNGH entered into a Forbearance and Payoff Agreement made 

effective on March 1, 2021 (the “Forbearance Agreement,” and, together with the Note, the Deed 

of Trust, and the Guaranty, the “Loan Documents”).  Under the Forbearance Agreement, 

effective as of December 31, 2020, 2999TC’s outstanding defaults and accrued default interest 

were converted into principal-payment obligations under the Note.  Therefore, effective on 

December 31, 2020, the principal balance of the loan became $40,073,171.  The loan eventually 

became due on October 29, 2021.   

4. In exchange for forbearance, as agreed, 2999TC executed a special warranty deed 

conveying the property to HNGH and transferred the deed into escrow (the “Deed in Lieu”).  

The Deed in Lieu was to be released to HNGH upon a forbearance default.  On October 29, 

2021, 2999TC defaulted on the Forbearance Agreement.  That same day, HNGH submitted the 

Deed in Lieu for recording.  However, also on that day (the “Petition Date”), before the Deed in 

Lieu was recorded, 2999TC filed its chapter 11 petition and commenced the Bankruptcy Case. 

B. The Bankruptcy Case 

5. The County Clerk recorded the filed Deed in Lieu on November 1, 2021.  On 

November 5, 2021, 2999TC recorded a lis pendens against the Property. 

6. On November 11, 2021, 2999TC initiated an adversary proceeding by filing a 

complaint against HNGH and related parties, seeking to avoid and recover, under the Bankruptcy 

Code, the transfer of the Property as a preferential and fraudulent transfer (the “First Adversary 

Proceeding”) [Bankruptcy Case, Dkt. 23].  The First Adversary Proceeding and related stay 

litigation in the Bankruptcy Case were resolved through an agreed order dated December 10, 
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2021 (the “December 2021 Agreed Order”) [Bankruptcy Case, Dkt. 64], that set a “Payoff 

Deadline” of 5:00 p.m., March 15, 2022, for 2999TC to pay an agreed “Payoff Amount” to 

satisfy the Note in full.  As consideration for obtaining this extended Payoff Deadline, 2999TC 

agreed to make “Consideration Payments” totaling $500,000 from December 2021 through 

March 2022.  If a timely “Payoff Event” occurred, HNGH would deliver a rescission deed to 

2999TC, 2999TC would retain all title in the Property, and HNGH would be granted a $2 million 

allowed claim against 2999TC’s estate.  However, if 2999TC defaulted on the December 2021 

Agreed Orders terms, the Deed in Lieu would be deemed a valid, unavoidable prepetition 

transfer and HNGH would become the owner of the Property. 

7. Before the December 2021 Agreed Order’s Payoff Deadline, the parties reached 

another agreement memorialized in a joint stipulation dated March 15, 2022 and an agreed order 

dated March 17, 2022 (the “March 2022 Agreed Order”) [Bankruptcy Case, Dkt. 94], which 

extended the Payoff Deadline to May 30, 2022 (“Extended Payoff Deadline”).  2999TC also 

agreed to pay in March 2022 $3.5 million to HNGH.  Additionally, the March 2022 Agreed 

Order resulted in the bankruptcy court’s agreed order dismissing the First Adversary Proceeding 

with prejudice [First Adversary Proceeding, Dkt. 14].  

8. On April 25, 2022, 2999TC filed its Third Amended Plan of Reorganization (the 

“Plan”) [Bankruptcy Case, Dkt. 108], which incorporated the December 2021 Agreed Order and 

March 2022 Agreed Order (together, the “Agreed Orders”): “If the Debtor or Reorganized 

Debtor fails to cause HNGH to be paid in full in accordance with the terms of the Agreed Orders, 

then HNGH shall be entitled to exercise all of its rights and remedies under the Agreed Orders.”  

Plan § 6.01.  Specifically, 2999TC was required to market the Property in an effort to obtain a 
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loan to pay HNGH.  Id.  The bankruptcy court entered its confirmation order on May 18, 2022, 

and the Plan became effective on May 21, 2022. 

C. The Order to Enforce the Agreed Orders 

9. 2999TC did not satisfy the Payoff Amount by the Extended Payoff Deadline.  On 

June 3, 2022, HNGH filed its Motion to Enforce Agreed Orders (the “Motion to Enforce”) 

[Bankruptcy Case, Dkt. 134].  Before the bankruptcy court heard the Motion to Enforce, 2999TC 

commenced the Second Adversary Proceeding [Bankruptcy Case, Dkt. 152] by filing a 

complaint alleging that HNGH failed to satisfy the requirements of the Agreed Orders and asking 

the bankruptcy court to find, among other things, that 2999TC was the rightful owner of the 

Property.  While the extensive hearing on the Motion to Enforce was ongoing, 2999TC also 

sought to modify the Plan and the confirmation order to extend the Extended Payoff Deadline 

[Bankruptcy Case, Dkts. 173–74]. 

10. On September 28, 2022—five days after this case commenced and twenty days 

before this Court entered the Receivership Order—the bankruptcy court largely granted HNGH’s 

Motion to Enforce through its Order Enforcing Agreed Orders, finding that the Deed in Lieu was 

a valid conveyance and that HNGH is the owner of the Property.  The bankruptcy court ordered 

2999TC to remove its lis pendens from the Property, which 2999TC accomplished on October 

13, 2022.  The bankruptcy court also denied 2999TC’s requests to modify the Plan and 

confirmation order.  2999TC timely appealed the Order Enforcing Agreed Orders to this Court 

[Bankruptcy Case, Dkt. 284] but did not post a bond.  HNGH’s motion to dismiss the Second 

Adversary Proceeding is pending. 
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D. The Receiver’s Appointment and HNGH’s Intervention in This Case 

11. On October 18, 2022, this Court entered the Receivership Order.  Among other 

things, the Receivership Order stayed all pending litigation involving the Receivership Entities, 

including the Appeal, Second Adversary Proceeding, and the entire Bankruptcy Case. 

12. On November 25, 2022, HNGH filed a motion to intervene in this case and 

requested this Court to confirm HNGH’s ownership of the Property [Dkt. 69].  Although the 

Receiver did not oppose HNGH’s intervention, the Receiver did oppose HNGH’s effort to 

disregard this Court’s stay of litigation, seek priority treatment, and force immediate resolution 

of stayed litigation regarding the Property [Dkt. 94].  During this time, the parties discussed 

potential resolution of their disputes concerning the Property, but such negotiations quickly 

resulted in a stalemate.   

13. On February 9, 2023, HNGH filed its supplement to its motion to intervene 

[Dkt. 151].  The next day, this Court granted in part and denied in part HNGH’s motion, granting 

permission for HNGH to intervene in this case but denying its request to confirm ownership of 

the Property [Dkt. 154].  Furthermore, this Court ordered the parties to mediate and appointed 

retired Chief Bankruptcy Judge Harlin D. Hale as mediator. 

E. The Receiver and HNGH’s Disputes 

14. The Receiver and HNGH’s disputes were threefold: (1) the ownership and 

rightful possession of the Property; (2) the amount due to HNGH under the Loan Documents; 

and (3) the state-law fraudulent transfer claims the Receiver likely possesses against HNGH. 

Ownership and Possession of the Property.   

15. HNGH contended that pursuant to the pre-petition Loan Documents and the 

Bankruptcy Court’s orders—namely the Agreed Orders, order confirming the Plan, and the 
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Order Enforcing Agreed Orders—HNGH owned and had the right to possess the Property.  The 

Receiver maintained that the bankruptcy court’s findings were made without the benefit of facts 

that were discovered after this case was filed (namely, the allegations in the SEC’s Complaint), 

and accordingly sought examination of all options available to challenge the bankruptcy court’s 

determinations regarding the ownership and possession of the Property in the stayed Bankruptcy 

Case.  Although those options were limited, they included seeking to lift the stay to pursue the 

Appeal, withdraw the reference of the Bankruptcy Case to this Court, and/or move to modify the 

Plan before the bankruptcy court or this Court.   

Amount Due Under the Loan Documents.   

16. If the Receiver were to succeed in unwinding the Order Enforcing Agreed Orders 

and the Confirmed Plan in the Bankrupcty Case, he would still have to pay off HNGH’s ever-

growing secured loan as part of any sale.  HNGH asserted in its proof of claim in the Bankruptcy 

Case that it was owed $45,939,456 under the Loan Documents as of the Petition Date and 

claimed this amount had only increased in the sixteen months since then.  By his own 

investigation, the Receiver calculated that as of March 10, 2023 (the date of mediation), 2999TC 

owed HNGH as much as $51,364,069.55 under the Loan Documents.   

The Receiver’s State-Law Fraudulent Transfer Claims Against HNGH.   

17. Records from HNGH and the Receivership Entities show that various 

Receivership Entities paid HNGH approximately $4.735 million under the Loan Documents.5  

Upon investigation, the Receiver discovered that $3.95 million of this total, comprising nine 

separate payments (including four cashier’s checks), was paid not by 2999TC but by other 

Receivership Entities, including those that the SEC alleges misappropriated funds from the Wall 

 
5 As a result of a third-party funding agreement with 2999TC, Swapnil Agarwal, president of Nitya Capital, LLC 

(“Nitya Capital”), wired an additional $1,528,496 directly to HNGH to enable 2999TC fulfill its obligations under 

the Loan Documents.  
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Investors.  The Receiver contends that these payments from other Receivership Entities likely 

constitute fraudulent transfers, since the other Receivership Entities were making payments on 

2999TC’s behalf.  HNGH maintained that these transfers were appropriate and in accordance 

with the Agreed Orders. 

F. Mediation and Settlement with HNGH 

18. On March 10, 2023, the Receiver and HNGH participated in a mediation led by 

retired Chief Bankruptcy Judge Hale.  The mediation lasted all day.  That evening, the parties 

entered into the general terms of the Settlement Agreement—a global resolution of the disputes 

concerning the Property—and were directed by Judge Hale to memorialize the agreement by 

drafting the Settlement Agreement and this motion.  Over the following weeks, the parties 

exchanged several drafts of the Settlement Agreement, ultimately finalizing and executing the 

agreement on April 13, 2023. 

III. ARGUMENT 

A. Legal Standard 

It is “a recognized principle of law that the district court has broad powers and wide 

discretion to determine the appropriate relief in an equity receivership.”  SEC v. Safety Fin. Serv., 

Inc., 674 F.2d 368, 372–73 (5th Cir. 1982) (quoting SEC v. Lincoln Thrift Ass’n, 577 F.2d 600, 

606 (9th Cir. 1978)).  Any action by the district court “supervising an equity receivership is 

committed to his sound discretion and will not be disturbed unless there is a clear showing of 

abuse.”  Id. at 373 (quoting SEC v. Arkansas Loan & Thrift Corp., 427 F.2d 1171, 1172 (8th Cir. 

1970)). 

“Ordinarily, parties are free to settle cases amongst themselves without court 

involvement.”  SEC v. Stanford Int’l Bank Ltd., No. 3:09-CV-0298-N, 2015 WL 10818588, at *2 
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(N.D. Tex. Sept. 23, 2015) (citing Ibarra v. Tex. Empl. Comm’n, 823 F.2d 873, 878 (5th Cir. 

1987)).  However, “in the equity receivership context, parties have sought and courts have 

rendered decisions regarding whether to approve or reject settlement agreements based on 

courts’ wide discretion in administering an equity receivership.”  Id.  “Receivership courts, like 

bankruptcy courts, may also exercise discretion to approve settlements of disputed claims to 

receivership assets, provided that the settlements are ‘fair and equitable and in the best interests 

of the estate.’”  Stanford, 927 F.3d at 840 (quoting Ritchie Capital Mgmt., L.L.C. v. Kelley, 785 

F.3d 273, 278 (8th Cir. 2015)).   

“In general, the Receiver has wide powers to acquire, organize and distribute the property 

of the receivership.”  SEC v. Stanford Int’l Bank, Ltd., 927 F.3d 830, 840 (5th Cir. 2019).  

However, by this Motion the Receiver is not seeking to sell “any realty or interest therein.”  See 

28 U.S.C. § 2001.  The Bankruptcy Court has already determined that the Receivership Entities 

do not possess any interest in the Property to sell, and this Court has already determined that 

other decisions by the Receiver do not implicate 28 U.S.C. § 2001.  See Dkt. 109 and Dkt. 163.  

Instead, the Receiver seeks the Court’s approval of his decision to most efficiently and 

economically deal with his dispute with HNGH: after a thorough investigation into potential 

avenues of unwinding those decisions, the Receiver has determined that the extensive costs of 

litigating with HNGH through a district court appeal and then an inevitable Fifth Circuit appeal 

vastly outweigh the marginal-at-best chances of success—particularly where the prize for 

successfully completing the Hail Mary is the privilege of paying HNGH an ever-increasing loan 

balance in connection with any sale. 
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B. The Terms of the Settlement Agreement 

To avoid the expense and uncertainty of potential litigation, as well as the continuing 

damages and uncertainty surrounding the stayed litigation in the Bankruptcy Case (as discussed 

below), the Receiver and HNGH agreed to fully settle any claims each party has in the 

Bankruptcy Case or in any potential fraudulent transfer actions regarding payment made by 

Receivership Entities to HNGH in connection with the Property.  As demonstrated by its terms 

below, the Settlement Agreement is fair and equitable and in the best interests of the 

Receivership Estate.  Therefore, the Court should, in its discretion, approve the Settlement 

Agreement.  

Pursuant to the terms of the Settlement Agreement, HNGH will pay the Receiver a total 

of $2.5 million in the following intervals after the Court’s approval of the Settlement Agreement: 

(i) $500,000 paid within seven days; (ii) $500,000 paid within one year; (iii) $750,000 paid 

within eighteen months; and (iv) $750,000 paid within two years (collectively, the “Settlement 

Payments”).  If the Property is sold within two years of Court approval of the Settlement 

Agreement, all amounts owed by HNGH under the Settlement Agreement shall be due and paid.  

If HNGH defaults on its Settlement Payment obligations under the Settlement Agreement, the 

Receiver may bring an action to enforce the Settlement Agreement or a fraudulent-transfer action 

against HNGH, and may retain Settlement Payments paid to date (but must credit such amounts 

against any judgment obtained).  Conversely, HNGH shall then retain any defenses it may have 

to such a fraudulent-transfer action.   

Additionally, the Receiver has until June 9, 2023 to vacate the premises of the Property.  

Until the Receiver vacates the Property, the Receiver is liable for utility payments for the 

Property.  Upon satisfaction of HNGH’s payment obligations under the Settlement Agreement, 
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the parties grant and receive mutual releases of all claims regarding the Property and payments 

made in connection with the Property.  HNGH also grants a release of Defendant Barton from 

the Guaranty, provided that such release shall be null and void if Defendant Barton files a 

lawsuit against HNGH or certain related parties related to or arising out of transactions 

underlying or based on the Settlement Agreement.  Furthermore, HNGH shall dismiss its stayed 

litigation against Defendant Barton regarding the Guaranty upon confirmation that the lis 

pendens on the Property has been removed.  

C. The Settlement Agreement is in the Best Interests of the Receivership Estate 

The Receiver believes that the Settlement Agreement is fair and equitable and in the best 

interests of the Receivership Estate because it eliminates several likely and costly risks to the 

Receivership Estate. 

1. Pursuit of the Appeal or Other Paths in the Bankruptcy Case Would 

Be Costly and Unlikely to Succeed 

 

After an extensive investigation, the Receiver has determined that there are significant, 

potentially impossible hurdles to unwinding the bankruptcy court’s Agreed Orders, the 

confirmed and effective Plan, and the Order Enforcing Agreed Orders.  The Appeal would likely 

be unsuccessful, given the bankruptcy court’s thoroughly examined factual record “in a hearing 

that lasted over fifty hours, stretched out over two months”6 and the requisite “clear error” 

standard of review for a bankruptcy court’s findings of fact.  Furthermore, given 2999TC’s failed 

attempts to seek to modify the Plan (contrary to the confirmed and effective Plan’s express 

terms), any attempt by the Receiver to do the same would likely fail as well.  Finally, an attempt 

to withdraw the reference, if successful, would only burden this Court with the administration 

and disposition of the Bankruptcy Case.  Such strategies, albeit creative, would merely result in 

 
6 Exhibit B (the Order Enforcing Agreed Orders) at 2. 
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delay,increased costs, and significant attorneys’ fees for the Receivership Estate while providing 

very little or no chance of success.   

2. Even if the Appeal is Successful, the Receivership Estate Would Still 

Owe Significant Obligations to HNGH as a Secured Lender 

 

Even if the Receiver were to succeed on the Appeal—after an indefinite amount of time 

for this Court’s decision and then HNGH’s inevitable appeal to the Fifth Circuit—the likely 

amount due under the Loan Documents would far exceed the value of the Property and the likely 

selling price of the Property.  2999TC closed on the Property for $43,049,929 in 2019.  Based on 

records that the Receiver has located to date, Receivership Entities put at least $10.5 million into 

the Property when 2999TC purchased the Property, and then paid an additional $4.735 million to 

HNGH in 2021 and 2022 to pay down the original $32.5 million loan comprising the Note.7  

Meanwhile, the Note accrued interest at 12.4% annually before the Forbearance Agreement and 

at 8% annually after the Forbearance Agreement (and HNGH contends that default interest of 

24% has been accruing annually after 2999TC’s default under the Forbearance Agreement).  

Consequently, depending on the amount determined to be due to HNGH under the Loan 

Documents (and inclusive of what Receivership Entities and Nitya Capital have already paid 

HNGH), as of the date of mediation, HNGH was still owed between approximately $40.9 million 

(without default interest) and approximately $57.5 million (with default interest) based on the 

$32.5 million loan secured by the Property.   

Early in settlement negotiations, the Receiver proposed to HNGH the possibility of 

attempting to sell the Property and, if the sales price exceeded the amount due under the Loan 

Documents, using the sale proceeds to satisfy 2999TC’s obligations under the Loan Documents 

 
7 As noted above, Nitya Capital paid HNGH an additional $1,528,496 owed under the Loan Documents, on 

2999TC’s behalf, as part of its third-party funding agreement with 2999TC. 
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and reserving any additional amounts for the Receivership Estate.  However, since the first days 

of the Receivership, HNGH has steadfastly refused to engage in any such process, meaning the 

only way the Receiver could sell the Property would be after the expensive, quixotic unwinding 

of the Bankruptcy Court’s Orders discussed above.  But even if HNGH had been willing to 

engage in the Receiver’s proposed sale process, a third-party appraiser (hired by the Receiver, 

not HNGH)—National Valuation Consultants, Inc.—valued the Property at only $43 million as 

of March 2023.  And while the Receiver obtained other opinions of value and even an offer of 

approximately $50 million,8 these proposals would likely not meet or exceed the amount that 

HNGH claims is now due under the Loan Documents—irrespective of the risks to reach that 

point.  The Receiver eventually concluded that a sale path provides little to no recovery for the 

Receivership Estate.  

Furthermore, even if a profitable sale was possible, any delay in selling the Property 

would only result in increased costs to the Receivership Estate to maintain the Property and in 

increased amounts due under the Loan Documents.  In particular, HNGH has contended that the 

Receivership Estate is responsible to pay insurance, tax, and utility payments, and to either pay 

rent for or to lease the Property, if HNGH is denied ownership and possession of the Property 

during the pendency of this case [Dkt. 151].  With each passing day, these risks only make a sale 

 
8 On April 16, 2023, the Receiver sent a copy of the Settlement Agreement to cousnel for Barton for purposes of the 

certificate of contference included with this Motion.  On April 17, Barton simultaneously responded that he was 

opposed to the settlement and filed a “Notice of Third Party Offers to Purchase 2999 Turtle Creek Property,” to 

which he attached a $51 million offer dated April 5, 2023 from Comstock Holdings Companies, Inc. (the “Comstock 

Offer”).  The Comstock offer is troubling in a number of respects.  First, the offer was not solicited by the Reciever.  

In fact, it is dated April 5, 2023, several weeks after the Reciever had reached a settlement-in-principle with HNGH 

at the March 10 mediation.  In a troubling pattern consistent with actions outlined in prior filings, Defendant Barton 

blatantly admits that he is continuing to violate the Receivership Order and interfere with the Receiver’s efforts to 

administer (and maximize the value of) the Receivership Estate.  Second, Barton’s preemptive “Notice” disregards 

the Court’s Local Rules regarding motion practice.  Third, and most importantly, the Comstock Offer is presented as 

evidence that the Receiver “has not been substantively engaging with third parties” and is not maximizing the value 

to the estate, when, as outlined above, the Receiver’s prior rejection of an approximately $50 million offer was 

precisely because of the likely futility and extensive cost of pursuing such an option. 
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attempt a greater liability to the Receivership Estate.  Given the status of the Property following 

disposition in the Bankruptcy Court and the significant amount already allegedly due to HNGH 

under the Loan Documents, the Receiver concluded the Receivership Estate’s best avenue for 

any recovery was provided by the Receivership Entities’ fraudulent transfer claims against 

HNGH. 

3. A Settlement of the Receiver’s Fraudulent Transfer Claims for $2.5 

Million is a Fair and Equitable Result 

 

The Receiver contends that $3.95 million of the $4.735 million that Receivership Entities 

paid to HNGH under the Loan Documents are arguably fraudulent transfers, although $3.8 

million of that was paid in accordance with obligations incurred by 2999TC under the Agreed 

Orders, which were incorporated into the confirmed and now-effective Plan, approved in the 

Bankruptcy Case.  Even if the payments were made with actual or constructive fraudulent intent, 

the Receiver faces the significant hurdle of overcoming HNGH’s good-faith defense because 

these payments were made by Receivership Entities pursuant to court orders.9  The substantial 

financial costs and delay of litigating these fraudulent transfer claims would only deplete the 

Receivership Estate with no guarantee of success.  Consequently, the Receivership Estate’s 

receipt of $2.5 million of potentially $3.95 million in fraudulent transfer amounts is a fair and 

equitable result. 

In addition to mitigating or eliminating these likely risks and significant costs, the 

Receiver believes the Settlement Agreement with HNGH is also in the best interests of the 

Receivership Estate because, among other things, the Settlement Agreement brings $2.5 

million—much needed capital—into the Receivership Estate.  The Settlement Payments will 

 
9 See TEX. BUS. & COMMERCE CODE § 24.009 (“A transfer or obligation is not voidable under Section 24.005(a)(1) 

of this code against a person who took in good faith and for a reasonably equivalent value or against any subsequent 

transferee or obligee.”). 
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enable the Receiver to continue managing the Receivership Assets in accordance with the 

Receivership Order, including beginning to service debt on other Receivership properties still 

held by the Receivership (in combination with the proceeds from other sales) and other 

administrative costs of the Recievership. 

 

IV. CONCLUSION AND REQUEST FOR RELIEF 

In light of the foregoing, the Receiver respectfully requests that the Court enter an order 

approving the Settlement Agreement with HNGH, lifting the stay of the Bankruptcy Case so that 

2999TC and HNGH may take all appropriate steps to resolve and close the Bankruptcy Case, and 

further grant the Receiver such other and further relief to which the Receiver may be justly 

entitled.   

 

April 17, 2023      Respectfully submitted, 

 

RECEIVER CORTNEY C. THOMAS 

 

/s/ Cortney C. Thomas  

Cortney C. Thomas 

   State Bar No. 24075153 

   cort@brownfoxlaw.com 

Brown Fox PLLC 

8111 Preston Road, Suite 300 

Dallas, Texas 75225 

Telephone: (214) 327-5000 

Fax: (214) 327-5001 
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VERIFICATION 

My name is Cortney C. Thomas.  I am over the age of 18 and am fully competent to 

make this verification. I declare under penalty of perjury that the facts stated above are within 

my personal knowledge and are true and correct. 

  

 /s/ Cortney C. Thomas   

Cortney C. Thomas 

 

 

 

 

CERTIFICATE OF CONFERENCE 

The undersigned certifies that on April 17, 2023, the Receiver conferred via email with 

counsel for Plaintiff  and Defendant Barton regarding the relief requested above.  The SEC and 

HNGH have indicated that they are unopposed to the relief requested herein.   Counsel to 

Defendant Barton indicated that he is opposed to this Motion and simultaneously filed a “Notice 

of Third Party Offers to Purchase 2999 Turtle Creek Property” [Dkt. 209].  See n. 8, supra.   

 

/s/ Cortney C. Thomas  

Cortney C. Thomas 

 

 

 

 

 

CERTIFICATE OF SERVICE 

Pursuant to Fed. R. Civ. P. 5(d)(1)(B), as amended, no certificate of service is necessary 

because this document is being filed with the Court’s electronic-filing system.   
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SETTLEMENT AND RELEASE AGREEMENT 

This Settlement Agreement (the “Settlement Agreement”) is made and entered into this 

____ day of April, 2023, by and between HNGH Turtle Creek, LLC (“HNGH”) and Cort Thomas 

in his role as court-appointed receiver on behalf of the Receivership Entities1 (the “Receiver” and 

together with HNGH the “Parties”) in Securities and Exchange Commission v. Timothy Barton 

et. al., Case No. 3:22-cv-2118-X (the “Receivership Case”), pending before Judge Starr in the 

United States District Court for the Northern District of Texas, Dallas Division (the “Court”). 

RECITALS 

WHEREAS, on September 20, 2019, HNGH’s predecessor in interest, 2999 Turtle Creek 

LLC (the “Original Lender”) made a loan to the entity now known as 2999TC Acquisitions, LLC 

(“2999TC Acquisitions” or the “Debtor”) in the principal amount of $32,500,000 evidenced by 

that certain Secured Promissory Note dated as of September 20, 2019 (the “Note”). The Note was 

secured by a parcel of land, including all improvements and fixtures, located at 2999 Turtle Creek 

Boulevard in Dallas, Texas (the “Property”), as evidenced by that certain Deed of Trust, Security 

Agreement and Fixture Filing made as of September 20, 2019, and recorded in the real property 

records of Dallas County, Texas. The Note had an original maturity date of October 1, 2020 and 

was guaranteed by Timothy Barton (“Barton”) pursuant to a Guaranty dated as of September 20, 

2019 (the “Guaranty”); 

WHEREAS, in January of 2020, HNGH acquired a participation interest in the loan from 

the Original Lender to the Debtor. HNGH later acquired 100% of the loan from the Original Lender 

pursuant to that certain Assignment and Assumption of Assigned Rights and Obligations dated as 

of December 7, 2020; 

WHEREAS, on August 28, 2020, the Original Lender filed a petition against Barton for 

breach of the Guaranty in the District Court for the 192nd Judicial District, Dallas County, Texas, 

Cause No. DC-20-12133-K (the “Guaranty Litigation”). The court dismissed the Guaranty 

Litigation for want of prosecution without prejudice on September 3, 2021. A motion to reinstate 

the Guaranty Litigation was filed by HNGH. An order granting the motion to reinstate was entered 

on October 14, 2021. After the Debtor’s bankruptcy filing, the Guaranty Litigation was abated 

until it was eventually stayed by the Receivership Case on October 21, 2022; 

WHEREAS, on October 22, 2020, after Debtor’s maturity date default, 2999TC 

Acquisitions and Barton filed suit against HNGH, Vipin Nambiar (“Nambiar”), HN Green 

Hollow Capital Partners, LLC (collectively, the “HNGH Defendants”), and other defendants in 

the United States District Court for the Northern District of Texas, Case No. 3:20-CV-3229 (the 

“District Court Case”). The District Court Case was dismissed with prejudice as to the HNGH 

Defendants pursuant to an Agreed Final Judgment on January 10, 2021. Prior to entry of the 

Agreed Final Judgment, HNGH and 2999TC Acquisitions agreed to temporarily delay foreclosing 

on the Property in exchange for an immediate partial interest payment of $100,000.00 plus an 

additional $100,000.00 on February 2, 2021. HNGH and 2999TC Acquisitions memorialized these 

                                                 
1 “Receivership Entities” includes all entities subject to administration in the receivership proceeding including, but 

not limited to, those entities identified in the Order Appointing Receiver [Docket No. 29] and later supplemental orders 

entered in the Receivership Case [Docket Nos. 62, 88, etc.]. 
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payments by entering into a Forbearance and Payoff Agreement made effective on March 1, 2021 

(the “Forbearance Agreement,“ and, together with the Note, Deed of Trust, and Guaranty, the 

“Loan Documents”). The Forbearance Agreement converted 2999TC Acquisitions’ outstanding 

defaults and accrued default interest and expense obligations into an amended and restated 

principal payment obligation under the Note effective as of December 31, 2020; 

WHEREAS, under the Forbearance Agreement, the new maturity date of the Note was 

July 31, 2021. The Forbearance Agreement provided that, in addition to interest payments and 

Barton’s ratification of the Guaranty, 2999TC Acquisitions agreed to provide HNGH a deed in 

lieu of foreclosure (the “Deed in Lieu”). Pursuant to the terms of the Forbearance Agreement, and 

with the agreement of 2999TC Acquisitions, HNGH agreed to extend the Note maturity date to 

October 29, 2021; 

WHEREAS, on October 29, 2021, 2999TC Acquisitions defaulted under the Note by 

failing to pay all amounts due and owing by the October 29, 2021 maturity date. Following the 

2999TC Acquisitions’ default, on October 29, 2021, and in accordance with the terms of the 

Forbearance Agreement, HNGH filed the Deed in Lieu with the Clerk of the Dallas County Real 

Property Records for recording. Later that evening, after HNGH submitted the Deed in Lieu for 

recording, 2999TC Acquisitions filed a petition for bankruptcy relief commencing In re 2999TC 

Acquisitions, LLC, No. 21-31954 (the “Bankruptcy Case”) in the United States Bankruptcy Court 

for the Northern District of Texas, Dallas Division (the “Bankruptcy Court”).2 The County Clerk 

recorded the Deed in Lieu at 1:36 p.m. on November 1, 2021. On November 5, 2021, the Debtor 

recorded a lis pendens against the Property in the Official Public Records of Dallas County, Texas, 

as Instrument No. 202100333511; 

WHEREAS, the Debtor commenced Adversary Proceeding No. 21-3085 (the “First 

Adversary Proceeding”) by filing its Complaint to Avoid and Recover Preferential and/or 

Fraudulent Transfer Pursuant to 11 U.S.C. §§ 548 and 550 (the “First Complaint”) against the 

HNGH Defendants. The Debtor asserted claims to avoid and recover the transfer of the Property 

as a preferential and fraudulent transfer under the Bankruptcy Code. The First Complaint also 

asserted fraudulent inducement claims and fraud-by-nondisclosure claims that were previously 

dismissed with prejudice in the District Court Case. The First Adversary Proceeding was resolved 

through an Agreed Order of Judgment and Dismissal of Adversary Proceeding with Prejudice to 

Refiling (the “Adversary Judgment”); 

WHEREAS, in addition to the First Adversary Proceeding, HNGH and the Debtor 

litigated in the Bankruptcy Case. Shortly after the commencement of the Bankruptcy Case, HNGH 

requested that the Bankruptcy Court dismiss the Bankruptcy Case because of the Debtor’s alleged 

bad faith filing, or lift the automatic stay to allow HNGH to enforce all rights and remedies against 

the Debtor under its Note, Deed of Trust, and Deed in Lieu (the “Bankruptcy Litigation”). The 

Debtor objected. The Bankruptcy Litigation was resolved through an agreed order dated December 

10, 2021 (the “December 2021 Agreed Order”). The December 2021 Agreed Order set a deadline 

of March 15, 2022 (the “Payoff Deadline”) by which the Debtor must have satisfied an agreed 

payoff amount (the “Payoff Amount”)  to retain its interest in the Property. It also obligated the 

                                                 
2 The Bankruptcy Court provided the background involving the disputes between the Debtor and HNGH regarding 

the Property and the Loan Documents in its Order Enforcing Agreed Orders (defined below). 
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Debtor to make or cause to be made certain “Consideration Payments” totaling $500,000 from 

December 14, 2021 through March 1, 2022. The Debtor made or caused Receivership Entities to 

make the Consideration Payments, but proved incapable of satisfying the Payoff Amount by the 

Payoff Deadline;  

WHEREAS, after the Debtor failed to pay the Payoff Amount by the Payoff Deadline, the 

Debtor filed a motion to extend the Payoff Deadline. HNGH and the Debtor resolved the Debtor’s 

motion by entering into an agreement memorialized in a joint stipulation dated March 15, 2022 

(the “Joint Stipulation”) and an agreed order dated March 17, 2022 (the “March 2022 Agreed 

Order”). The March 2022 Agreed Order extended the Payoff Deadline to May 30, 2022, and later 

to May 31, 2022 (the “Extended Payoff Deadline”), and it obligated the Debtor to pay $3.5 

million to HNGH in March of 2022 to reduce outstanding principal obligations and to receive the 

Extended Payoff Deadline. The Debtor caused $3.5 million to be paid to HNGH in full from 

Receivership Entities, resulting in a revised Payoff Amount (the “Revised Payoff Amount”);  

WHEREAS, on May 18, 2022, the Court entered its order confirming the Debtor’s Third 

Amended Plan of Reorganization (the “Plan”). The Plan incorporated the December 2021 Agreed 

Order and the March 2022 Agreed Order (together, the “Agreed Orders”). The Plan became 

effective on May 21, 2022; 

WHEREAS, on May 31, 2022, the Debtor breached its obligations under the March 2022 

Agreed Order by failing to pay the Revised Payoff Amount to HNGH by the Extended Payoff 

Deadline. The Debtor’s breach prompted HNGH to file its Motion to Enforce Agreed Orders (the 

“Motion to Enforce”) on June 3, 2022. The Motion to Enforce sought a confirmation from the 

Bankruptcy Court that HNGH was the owner of the Property based on the Debtor’s defaults under 

the Agreed Orders and findings that the releases, waivers, and indemnifications in the Joint 

Stipulation, March 2022 Agreed Order, and Adversary Judgment remained binding and 

enforceable. The Bankruptcy Court set the Motion to Enforce for a hearing to begin on June 10, 

2022; 

WHEREAS, on June 9, 2022, the Debtor filed a complaint (the “Second Complaint”) 

against HNGH initiating Adversary Proceeding No. 22-3061 (the “Second Adversary 

Proceeding”). In the Second Complaint, the Debtor alleged that HNGH, not the Debtor, breached 

the Agreed Orders and requested that the Bankruptcy Court declare that the Debtor was the rightful 

owner of the Property; 

WHEREAS, on September 28, 2022, following more than fifteen days of hearing settings, 

more than fifty hours of evidence and argument, and weeks of additional briefing, Bankruptcy 

Judge Everett issued his 49-page Order (a) Granting in Part and Denying in Part HNGH Turtle 

Creek, LLC’s Motion to Enforce Agreed Orders; (b) Denying the Debtor’s Plan-Related Motions; 

and (c) Granting and Denying Ancillary Relief (the “Order Enforcing Agreed Orders”). 

Pursuant to the Order Enforcing Agreed Orders, the Bankruptcy Court ordered, adjudged, and 

decreed that, among other things, the Deed in Lieu was a valid, enforceable conveyance, that 

HNGH was and remained the owner of the property pursuant to that Special Warranty Deed 

recorded as Instrument Number 202100327172, and that following its default under the March 

2022 Agreed Order and on a go-forward basis, the Debtor would have no further right, title, or 

interest in the Property.  Additionally, the Order Enforcing Orders required HNGH to release 
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Barton from his Guaranty and dismiss its Guaranty Litigation with prejudice upon receiving notice 

that a lis pendens burdening the Property was removed; 

WHEREAS, on October 13, 2022 HNGH filed a motion to dismiss the Second Adversary 

Proceeding for lack of live controversy and for lack of service.. No hearing on the motion to 

dismiss was held because of the Receivership Stay, as that term is defined below; 

WHEREAS, on September 23, 2022, the Receivership Case began as a civil action filed 

by the Securities and Exchange Commission against Barton and certain of the Receivership 

Entities seeking permanent injunctive relief, disgorgement of ill-gotten gains plus prejudgment 

interest, civil penalties, officer and director bars, and all other just and proper equitable and 

ancillary relief. On October 18, 2022, Judge Starr appointed the Receiver to oversee the 

administration of all Receivership Entities (the “Receivership Order”) and issued a stay against 

litigation involving the Receivership Entities (the “Receivership Stay”) and any of the 

Receivership Entities’ past or present officers, directors, managers, agents or partners sued in 

connection with actions taken in such capacity. Since his appointment, the Receiver has paid 

utilities and maintained possession of the Property and the contents therein. Due to a lack of of  

funds in the first months  of the  receivership, the Receiver has not paid taxes or insurance on the 

Property. 

WHEREAS, on September 29, 2022, the Debtor filed its Notice of Appeal of the Order 

Enforcing Agreed Orders but did not post a bond. On the following day, the Debtor filed its 

Amended Notice of Appeal of the Order Enforcing Agreed Orders to clarify the appellee. The 

Notice of Appeal was docketed on October 3, 2022, commencing Civil Case No. 3:22-cv-02186 

in the United States District Court for the Northern District of Texas (the “Appeal”). On October 

14, 2022, the Debtor filed its Motion for Stay Pending Appeal (the “Stay Motion”). A hearing on 

the Stay Motion was stayed by the Receiver’s Notice of Stay, which was docketed on October 24, 

2022. To date, the Debtor’s Stay Motion has not been heard and the Appeal has not been 

prosecuted by the Receiver;  

WHEREAS, on November 4, 2022, the Receiver filed his Motion for Order Governing 

Administration of Receivership Estate, Notice of Disposition of Certain Personal Property, and 

Brief in Support [Docket No. 47] (the “Receivership Estate Administration Motion”). On 

November 11, 2022, HNGH filed its opposition to the Receiver’s Receivership Estate 

Administration Motion [Docket No. 51]. The Court entered an order granting the Receivership 

Estate Administration Motion and withheld judgment regarding the ownership of the Property. 

[Docket Nos. 62–63]; 

WHEREAS, on November 25, 2022, HNGH filed its Motion to Intervene and to Confirm 

Ownership of Property Located at 2999 Turtle Creek Boulevard [Docket No. 69] (the “Motion to 

Intervene”). The Motion to Intervene requested that the Court, in keeping with the Bankruptcy 

Court’s orders, confirm and reiterate HNGH’s ownership of the Property. On December 15, 2022, 

the Receiver filed his Response to the Motion to Intervene [Docket No. 94] disputing HNGH’s 

ownership interest. On December 29, 2022, HNGH filed its reply to the Receiver’s response 

[Docket No. 116];   
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WHEREAS, the Receiver filed his Second Status Report [Docket No. 139] on January 30, 

2023. In that report, the Receiver reiterated his position regarding the Property and detailed his 

investigation into alleged fraudulent transfers. The alleged fraudulent transfers total approximately 

$6.2 million dollars but include transfers from the Debtor and payments made pursuant to the 

Forbearance Agreement and the Agreed Orders (the “Transfers”). HNGH responded to the 

Second Status Report with a Supplement to its Motion to Intervene [Docket No. 151] (the 

“Supplement”). In the Supplement, HNGH contested the Receiver’s fraudulent transfer 

allegations. HNGH also later asserted a right to recover from the Receivership Estate an 

administrative claim for the fair market value of rent for the period during which the Receiver has 

used and possessed the Property. On February 10, 2023, the Court granted HNGH permission to 

intervene and ordered the Parties to mediate their dispute [Docket No. 154]; 

WHEREAS, on March 10, 2023, the Parties mediated their disputes in good faith before 

Judge Hale and reached an agreement (the “Mediation”). During the Mediation, the Parties, with 

the assistance of an experienced retired bankruptcy judge, extensively negotiated at arm’s length 

and in good faith and now desire to enter into this Settlement Agreement to resolve and confirm, 

with certainty, all issues regarding the ownership of the Property, the Receiver’s occupation of the 

Property, the validity of the Transfers, and all other claims and causes of action that could be 

asserted by the Receiver and the Receivership Entities against HNGH, and all claims and causes 

of action that could be asserted by HNGH against the Receiver and Receivership Entities; 

NOW, THEREFORE, in consideration of the mutual covenants and agreements 

contained herein, and for good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, and subject to Court Approval (defined below), the Parties agree as 

follows: 

1. Incorporation of Recitals.  The above recitals are incorporated into and made a 

substantive part of this Settlement Agreement. 

2. Court Approval.  In accordance with the terms of the Receivership Order, this 

Settlement Agreement is subject to approval of the Court (“Court Approval”). Upon the Parties’ 

execution of the Settlement Agreement, the Receiver shall file a motion in the Receivership Case 

to seek Court Approval (the “Motion to Approve Settlement Agreement”). If this Settlement 

Agreement does not receive Court Approval, it shall be null and void.   

3. HNGH Settlement Obligations.  The Parties agree that in consideration for entry 

into this Settlement Agreement, HNGH shall make the Scheduled Payments in the manner set forth 

below: 

(a) Scheduled Payments.  The Parties agree that HNGH shall issue to the 

Receiver in good funds via wire pursuant to wire instructions to be provided by the Receiver the 

following payments (collectively, the “Scheduled Payments”), totaling $2,500,000.00  (the 

“Settlement Obligation”), in accordance with the schedule provided below, provided however, 

that if any payment date falls on a weekend or federal holiday, the applicable Scheduled Payment 

shall be due on the first business day following the payment date: 
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(i) First Installment. Within seven (7) days of Court Approval, HNGH 

will pay to the Receiver $500,000.00. 

(ii) Second Installment. Within twelve (12) months of Court Approval, 

HNGH will pay to the Receiver $500,000.00. 

(iii) Third Installment. Within eighteen (18) months of Court Approval, 

HNGH will pay to the Receiver $750,000.00.  

(iv) Final Installment. Within twenty-four (24) months of Court 

Approval, HNGH will pay to the Receiver $750,000.00. 

(v) Acceleration. If the Property is sold within twenty-four (24) months 

of the Court’s approval of the Settlement Agreement, HNGH will promptly notify the Receiver of 

the sale and shall pay to the Receiver in one lump sum the outstanding amount of all unpaid 

Scheduled Payments not later than fourteen (14) days after the closing of the sale.  

4. The Receiver Settlement Obligations. The Receiver is authorized to market and sell 

personal property of the Receivership Entities located at the Property, not including fixtures, up to 

and until June 9, 2023, by which time the Receiver shall have removed or disposed of such personal 

property and vacated the premises (the “Vacate Date”). The Receiver is liable for all utility 

payments until he vacates the Property.  The Receiver agrees to use commercially reasonable 

efforts to vacate the premises as soon as reasonably practicable following the execution of this 

Settlement Agreement, and agrees to reasonably cooperate with HNGH to promptly turnover 

possession of the Property, or to enter into arrangements and accommodations as the case may be 

to enable HNGH to enjoy the use of the Property as soon as reasonably practicable. As provided 

above, the Receiver shall file the Motion to Approve Settlement Agreement. 

5. Event of Default. The following shall constitute an “Event of Default” under this 

Settlement Agreement:  

(a) HNGH’s failure to make a timely Scheduled Payment.  

(b) The Receiver’s failure to vacate the property by the Vacate Date. 

6. Right to Cure and Remedies. HNGH shall have seven (7) days to cure an Event of 

Default for failing to timely make any Scheduled Payment. If HNGH fails to make a Scheduled 

Payment, then the Receiver, at his sole discretion, may bring suit against HNGH to: (a) enforce 

this Settlement Agreement; or (b) avoid and recover the Transfers, and may retain all Scheduled 

Payments paid to date; provided however that the Receiver must credit such amounts against any 

judgment he later obtains against HNGH. HNGH shall retain any defenses it may have to the 

avoidance and recovery of the Transfers, including any setoff claims it may have for unpaid rent. 

If the Receiver is unable to vacate the Property by the Vacate Date, he shall provide notice of his 

inability to HNGH not less than fourteen (14) days in advance of the Vacate Date, and shall 

reasonably cooperate with HNGH to identify and implement a reasonable arrangement or 

accommodation, as the case may be, to allow HNGH the maximum benefit of the Property 

practicable until the Receiver has vacated the Property.  HNGH may, at its sole discretion, grant 
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the Receiver an extension to the Vacate Date but in no instance shall the Receiver remain in 

possession of the Property beyond June 16, 2023, unless otherwise ordered by the Court. 

7. Release by the Receiver.  Upon execution of the Settlement Agreement, Court 

Approval, and HNGH's payment of the Final Installment, the Receiver, on behalf of himself and 

all Receivership Entities, including their respective officers, directors, employees, equity holders, 

affiliates, subsidiaries, parents, predecessors-in-interest, successors-in-interest, assigns, 

transferees, agents or other representatives (the “Receivership Parties”), hereby forever 

irrevocably releases, acquits and discharges HNGH and its respective officers, directors, equity 

holders, affiliates, predecessors-in-interest, successors-in-interests, assigns, transferees, 

employees, agents, and representatives, specifically including Vipin Nambiar (collectively, the 

“HNGH Parties”), from any and all demands, claims, actions, causes of action, rights, liabilities, 

obligations, suits, damages, or controversies, whether known or unknown now or in the future, 

other than the obligations owed in this Settlement Agreement.  

8. Release by HNGH. Upon execution of the Settlement Agreement, Court Approval, 

and the Receiver having vacated the Property, HNGH, on behalf of itself and the HNGH Parties, 

hereby forever irrevocably releases, acquits and forever discharges the Receiver and the 

Receivership Parties, from any and all demands, claims, actions, causes of action, rights, liabilities, 

obligations, suits, damages, or controversies whether known or unknown, now or in the future, 

other than the obligations owed in the Settlement Agreement. 

9. Conditional Release by HNGH. Upon execution of the Settlement Agreement and 

Court Approval, HNGH, on behalf of itself and the HNGH Parties, hereby forever irrevocably 

releases, acquits and forever discharges Timothy Barton from the Guaranty and from any and all 

demands, claims, actions, causes of action, rights, liabilities, obligations, suits, damages, or 

controversies whether known or unknown, now or in the future, regarding the Guaranty (the 

“Barton Release”), provided that the Barton Release shall be null and void, and shall have no 

effect, if Timothy Barton files a lawsuit against HNGH or any of the HNGH Parties based on any 

event related to or arising out of any of the transactions underlying the Settlement Agreement or 

based on the Settlement Agreement itself. For the avoidance of doubt, in accordance with the Order 

Enforcing Agreed Orders, HNGH shall dismiss its Guaranty Litigation with prejudice upon 

receiving notice that any currently existing lis pendens burdening the Property has been removed. 

10. Expenses. Each Party shall bear its own attorney’s fees and costs in connection with 

the negotiation and execution of this Settlement Agreement. 

11. Cooperation. The Parties agree, upon Court Approval, to cooperate in good faith to 

effectuate the terms and conditions of this Settlement Agreement. The Parties shall take all 

necessary actions to immediately terminate all pending litigation, prepare all documents necessary 

to resolve the foregoing, and seek to lift any stay required to do so. The Receiver shall eliminate 

all encumbrances on the Property arising out of any act or omission of any of the Receivership 

Parties and seek to lift any stay required to do so. For the avoidance of doubt, the Receiver shall, 

as soon as reasonably practicable, dismiss the Appeal with prejudice, resolve all pending adversary 

proceedings in the Bankruptcy Case, and assist with the removal of any currently existing lis 

pendens on the Property.  
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12. Tolling Provision. The Parties hereby stipulate that with respect to all claims or 

causes of action, known or unknown, relating to, arising out of, or in connection with the Transfers, 

on the one hand, and any other claim or cause of action that could be asserted by HNGH against 

Receivership Entities on the other hand (the “Tolled Claims”), any applicable statute of limitations 

or other time defenses or statutes of repose shall be deemed tolled or waived from the date of this 

agreement until HNGH has fully satisfied the Settlement Obligation (the “Tolling Period”), or 

this Settlement Agreement is rendered void or unenforceable for any reason. For purposes of 

clarity, the tolling of the statute of limitations and any other time defenses, including expiration of 

any statute of repose during the Tolling Period shall survive any termination hereof, such that any 

Tolled Claims which would have been barred as a result of the expiration of the statute of 

limitations or other time defense, including extinguishment resulting from any statute of repose 

with respect to such claim at any time during the Tolling Period may be brought by the Receiver 

or HNGH, and neither the Receiver nor HNGH may assert the expiration of the statute of 

limitations during such period or any other time defense or statute of repose as a defense or bar to 

any such Tolled Claims brought by the either of the Parties. The Parties shall retain all defenses 

they may have to such Tolled Claims. Notwithstanding the foregoing, this paragraph does not 

apply to claims made to enforce this agreement. 

13. Appeal and Effects of Appeal.  On November 18, 2022, Barton appealed the 

Court’s appointment of the Receiver to the United States Court of Appeals for the Fifth Circuit, 

commencing appellate case number 22-11132 (the “Fifth Circuit Appeal”). On November 28, 

2022, Barton filed in the Court a Motion for Stay Pending Appeal, in which Barton sought entry 

of any order staying the Receivership Order, including the Receiver’s administration of the 

Receiver’s administration of the Receivership Entities, during the pendency of the Fifth Circuit 

Appeal. Barton’s motion was denied by order of the Court on January 17, 2023. On December 28, 

2022, Barton also filed in the Fifth Circuit a Motion for Stay Pending Appeal, which was denied 

by order of the Fifth Circuit on January 6, 2023. Accordingly, the Receiver is authorized as a 

matter of law to administer the Receivership Entities during the pendency of the Fifth Circuit 

Appeal and is authorized to execute this Settlement Agreement on behalf of the Receivership 

Entities, which, subject to Court Approval, shall be binding on the Parties. If this Settlement 

Agreement is later voided or otherwise invalidated as a result of the Fifth Circuit Appeal, and 

HNGH does not receive the benefit of its bargain hereunder, then HNGH shall have recourse 

against the Receivership Entities and the Receiver for any payments made pursuant to this 

Agreement, and shall have a right to the disgorgement or avoidance and recovery of such 

payments. Further, if this Settlement Agreement is so voided or otherwise invalidated, then all of 

HNGH’s claims, causes of action, defenses, or other rights against the Receivership Entities and 

all of the Receivership Entities’ or Receiver’s claims, causes of action, defenses, or other rights 

against HNGH shall immediately be reinstated to the extent otherwise waived or released in this 

Settlement Agreement.   

14. Entire Agreement.  This Settlement Agreement constitutes the entire agreement 

between the Parties hereto and supersedes and replaces all prior negotiations, proposed or actual 

agreement or agreements, written or oral, of any nature or substance relative thereto.  Neither Party 

is relying and hereby disclaims reliance on any other representation, omission, or document not 

expressly contained in this Agreement. 
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15. Binding Effect.  This Settlement Agreement shall be binding on any successors or 

assigns of the Parties hereto. 

16. Representation by Counsel.  The Parties acknowledge and understand that they are 

executing and delivering this Settlement Agreement with full knowledge of any and all rights 

which they may have with respect to the claims herein settled and released.  Each acknowledges 

that it was represented by and consulted with an attorney of its own choosing before executing and 

delivering this Settlement Agreement to review this document and the claims being settled and 

released, and that they had a reasonable and sufficient opportunity to do so. 

17. Notices.  Unless otherwise specifically provided herein, any notice delivered under 

this Settlement Agreement shall be in writing addressed to the respective Party as set forth below 

and may be (a) personally served, (b) sent by overnight courier service or certified or registered 

United States mail, or (c) transmitted by e-mail, and shall be deemed to have been given (x) if 

delivered in person, when delivered, (y) if delivered by e-mail, on the date of transmission if 

transmitted on a business day before 5:00 p.m. (Central time) or, if not, on the next succeeding 

business day, and (z) if delivered by courier or certified or registered United States mail, when 

received. Notices shall be addressed as follows: 

If to Receiver: 

 Cort C. Thomas 

 Brown Fox PLLC 

8111 Preston Road, Suite 300 

E-mail: cort@brownfoxlaw.com 

 With a copy to: 

Charlene C. Koonce 

C. Alan Carrillo 

 Brown Fox PLLC 

8111 Preston Road, Suite 300 

E-mail: charlene@brownfoxlaw.com 

E-mail: alan@brownfoxlaw.com 

If to HNGH: 

Vipin Nambiar 

 HNGH Turtle Creek LLC 

1807 Ross Ave, Ste 440 

Dallas, TX 75201 

E-mail: vnambiar@hncapitalpartners.com 

With a copy to: 

John J. Kane 

 Kane Russell Coleman Logan PC 

901 Main Street, Suite 5200 
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Dallas, TX 75202 

E-mail: jkane@krcl.com  

Erin Nealy Cox 

 Kirkland & Ellis LLP 

4550 Travis Street 

Dallas, TX 75205 

E-mail: erin.nealycox@kirkland.com 

18. Counterparts.  This Settlement Agreement may be executed in one or more 

counterparts, each of which shall be deemed an original, but all of which together shall constitute 

one and the same instrument. The Settlement Agreement shall be final and binding upon execution 

and delivery of the Settlement Agreement by the Parties. The Parties agree that copies of this 

Settlement Agreement shall have the same effect and may be accepted with the same authority as 

the original and that this Settlement Agreement may be executed electronically and in counterparts. 

19. Authority.  The Parties represent that, subject to Court Approval, they have the legal 

right and authority required to compromise and settle all claims under the terms and conditions set 

forth herein. The Parties also represent that the signatures on behalf of the Parties, or their counsel, 

to this Settlement Agreement is sufficient, without further approval of third parties, other than 

Court Approval, to fully bind such party to the terms hereof, including without limitation, each of 

the payment obligations and releases set forth herein. 

20. Amendments.  This Settlement Agreement may only be amended, modified, or 

supplemented by a separate written document duly executed by authorized representatives of the 

Parties or their legal successors in interest. 

21. Severability.  If any provision of this Settlement Agreement shall be held to be 

invalid or unenforceable, the validity or enforceability of the remaining provisions shall not in any 

way be affected or impaired thereby, but rather this Settlement Agreement shall be construed as if 

not containing the invalid or unenforceable provision. However, if such provision is an essential 

element of this Settlement Agreement, such as the release provisions, then the Parties shall 

promptly attempt in good faith to negotiate a suitable replacement provision. 

22. Jurisdiction and Governing Law.  The Parties agree that the Court shall retain 

exclusive personal and subject matter jurisdiction to enforce the terms of this Settlement 

Agreement and to decide any claims or disputes that may arise or result from, or be connected 

with, this Settlement Agreement, or any breach of default hereunder. The Parties agree that a 

judgment in any such dispute may be enforced in other jurisdictions by suit on the judgment or in 

any other manner provided by law, and expressly waive any requirement that separate notice be 

provided before pursuing such judgment. This Settlement Agreement shall be construed in 

accordance with and governed by the laws of the State of Texas (excluding the laws applicable to 

conflicts or choice of law). 

IN WITNESS WHEREOF, the Parties have executed this instrument on the dates 

indicated below. 

Executed on this ____ day of April, 2023 
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By:       

Title:   
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Executed on this ____ day of April, 2023 

 

By:       

Title:  Receiver 
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United States Bankruptcy Court 

Northern District of Texas 
Dallas Division 

In re: 

2999TC Acquisitions, LLC, 

Debtor. 

§ 
§ 
§ 
§ 
§ 

Case No. 21-31954-swe-11 

Order (a) granting in part and denying in part HNGH Turtle Creek, 
LLC’s Motion to Enforce Agreed Orders; (b) denying the Debtor’s 

plan-related motions; and (c) granting and denying ancillary relief 

Timothy Barton, through his real estate development company, indi-
rectly owns and develops real-estate projects through single-purpose en-
tities. One of those single-purpose entities is the Debtor, which wants to 
raze a building on its real property in Dallas so it can develop a luxury 
hotel and residential condominiums, at a total cost of $395 million. But 
the Debtor’s project did not get off to a great start. In 2020, the Debtor 
defaulted eight times under its $32.5 million loan with its secured 
lender. 

Despite the many defaults, the lender, HNGH Turtle Creek, LLC, 
agreed to a forbearance that gave the Debtor one last chance: If the 
Debtor paid HNGH in full by October 29, 2021, the Debtor would retain 
the real property securing the loan; if the Debtor failed to pay HNGH in 
full by that deadline, HNGH would record a deed in lieu of foreclosure, 
becoming the property owner. The Debtor failed to pay by the agreed 
October 29 deadline but filed bankruptcy shortly before the deed in lieu 
was recorded. 

United States Bankruptcy Judge
______________________________________________________________________

Signed September 28, 2022

The following constitutes the ruling of the court and has the force and effect therein described.
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The parties then litigated—both in an adversary proceeding and in the 
main bankruptcy case—HNGH’s asserted rights to the property. The 
parties resolved the litigation through an agreed Court order that gave 
the Debtor yet another chance: Pay HNGH in full by March 15, 2022, 
and the Debtor would keep the property; fail to pay, and HNGH would 
own the property through the previously filed deed in lieu.  

The Debtor failed to pay by the March 15 deadline but requested and 
secured yet another agreed Court order extending the deadline, this time 
to May 31, 2022.      

And here we are once more. The Debtor—blaming HNGH—missed the 
May 31 deadline and seeks yet another extension.  

Fed up with the delay, HNGH filed a motion to enforce its ownership 
rights under the agreed Court orders, only to suffer yet more delays, as 
the Debtor contested the motion to enforce in a hearing that lasted over 
fifty hours, stretched out over two months. For the most part, the 
Debtor’s witnesses were not credible, and its arguments were not per-
suasive. In short, the Debtor—not HNGH—was responsible for its fail-
ure to meet the deadline, so HNGH now owns the property under the 
agreed Court orders and the previously filed deed in lieu.  

Enough is enough. With a few minor caveats, the Court grants HNGH’s 
motion to enforce.  

I. Jurisdiction and Venue 

The Court has jurisdiction over this matter pursuant to 28 U.S.C. 
§ 1334. This contested matter is a core proceeding under 28 U.S.C. 
§ 157(b)(2)(A) and (O), as the Court is being asked to interpret and en-
force prior Court orders that resolved core matters related to the auto-
matic stay, ownership of alleged estate property, and requested dismis-
sal of the Debtor’s bankruptcy case. Venue for this contested matter is 
proper pursuant to 28 U.S.C. § 1409(a). 

II. Background 

A. The key players 

The following individuals and companies are the key players or wit-
nesses in this dispute: 
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• 2999TC Acquisitions, LLC is the Debtor in this Chapter 11 
bankruptcy case. The Debtor owns a building at 2999 Tur-
tle Creek Boulevard in Dallas, Texas. The Debtor wants to 
raze the building so it can develop a luxury hotel and resi-
dential condominiums on the property, at a total cost of 
$395 million. 6/30/22 tr. at 80, 87–89. 

o Timothy Barton is the president of the Debtor.  

o Khudabuksh K. Walji, sometimes called “Mr. K,” is 
the outside general counsel for the Debtor and other 
Barton entities. 

o Joyce Lindauer is one of the Debtor’s bankruptcy 
counsel. Lindauer did not testify, but she was in-
volved in many of the emails and discussions that 
were considered in this contested matter.   

o JMJ Development is Barton’s real estate develop-
ment company that indirectly owns and develops 
various real-estate projects through single-purpose 
entities, at least nine of which (including the Debtor) 
have wound up in bankruptcy since 2020.1 

• Randy Marx is an attorney who represents Barton-related 
entities in other transactions, but in this dispute, he repre-
sented a potential lender to the Debtor called TCC 2022, 
LLC. 

• Sendera Title was one of at least three title companies the 
Debtor was working with as it attempted to close a trans-
action to pay off HNGH. 

o Julie Lyssy is an employee of Sendera Title. 

 
1 See In re Dallas Real Estate Investors, LLC, Case No. 21-41488 (Bankr. N.D. Tex.); 
In re 2999TC LP, LLC, Case No. 20-43204 (Bankr. N.D. Tex.); In re AVG West, LLC, 
Case No. 20-43414 (Bankr. N.D. Tex.); In re BM318, LLC, Case No. 20-42789 (Bankr. 
N.D. Tex.); In re JMR100, LLC, Case No. 20-42790 (Bankr. N.D. Tex.); In re LDG001, 
LLC, Case No. 20-43110 (Bankr. N.D. Tex.); In re Mansions Apartment Homes at Ma-
rine Creek, LLC, Case No. 20-43643 (Bankr. N.D. Tex.); In re D4MC, LLC, Case No. 
21-41371 (Bankr. N.D. Tex.).  
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• HNGH Turtle Creek, LLC is the Debtor’s lender, which had 
a security interest in, and claim to, the Debtor’s real prop-
erty. 

o Vipin Nambiar is the managing partner of HN Cap-
ital Partners, LLC, which is HNGH’s manager. 

o Nate Christensen is general counsel for HN Capital 
Partners. 

o John Kane is bankruptcy counsel for HNGH. He was 
involved in many of the emails and discussions that 
were considered in this contested matter. The 
Debtor’s counsel called him to the stand to testify.  

• Happy State Bank made a loan to HNGH, the Debtor’s 
lender, and took a collateral assignment of the loan docu-
ments between HNGH and the Debtor. 

o Julie Blakeley is a commercial loan officer at Happy 
State Bank. 

B. The prepetition indebtedness 

On September 20, 2019, HNGH’s predecessor in interest, 2999 Turtle 
Creek LLC (the “Original Lender”), made a loan to the Debtor (for-
merly known as MO 2999 TC, LLC) in the principal amount of 
$32,500,000 evidenced by that certain Secured Promissory Note dated as 
of September 20, 2019 (the “Note”). The Note is secured by a parcel of 
land located at 2999 Turtle Creek Boulevard in Dallas, Texas (the 
“Property”), including all improvements and fixtures, as evidenced by 
that certain Deed of Trust, Security Agreement and Fixture Filing made 
as of September 20, 2019 (the “Deed of Trust”), and recorded in the 
real property records of Dallas County, Texas. The Debtor’s obligations 
under the Note and Deed of Trust are guaranteed by Barton pursuant 
to a Guaranty dated as of September 20, 2019 (the “Guaranty”).   

C. Happy State Bank loan to HNGH 

HNGH acquired a participation interest in the loan from the Original 
Lender to the Debtor in January 2020, but HNGH later acquired 100% 
of the loan from the Original Lender through an assignment and 
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assumption agreement.2 To obtain the funds to acquire 100% of the Orig-
inal Lender’s loan to the Debtor, HNGH obtained its own loan from 
Happy State Bank, which secured the loan by obtaining a collateral as-
signment of the Note and Deed of Trust. HNGH Ex. 54a. Although 
Happy State Bank held the original Note as collateral for its secured 
loan to HNGH, HNGH was not in default of its Happy State Bank loan 
and was—at all relevant times—entitled to enforce the Note, Deed of 
Trust, and Guaranty. See, e.g., Blakeley test., 6/23/22 tr. at 121.   

D. After eight defaults in 2020, the Debtor seeks delay by fil-
ing district court litigation  

The Note matured on October 1, 2020. The Debtor failed to qualify for a 
maturity date extension under the terms and conditions of the Note be-
cause in 2020, the Debtor defaulted at least eight times under the Note 
by its (i) failure to pay the real estate taxes in connection with the Prop-
erty due on or about February 1, 2020; (ii) failure to replenish the inter-
est reserve in the amount of $1,376,916.67; (iii) failure to pay a portion 
of the monthly interest payment due on June 1, 2020, in the amount of 
$11,194.45; (iv) failure to pay monthly interest payments due on July 1, 
August 1, September 1, and October 1, 2020; (v) failure to pay the prin-
cipal amount of $32,500,000 as of October 1, 2020; and (vi) failure to pay 
property taxes totaling $337,827.55 for the Property that were owed and 
due to be paid by January 31, 2021. Forbearance Agreement (defined 
below), Recital C, HNGH Ex. 6. 

Following the Debtor’s maturity date default, the Debtor and Barton 
filed suit against HNGH, HN Green Hollow Capital Partners, LLC,3 
Nambiar, and other defendants in the District Court for the Northern 
District of Texas (Case No. 3:20-CV-3229) (the “District Court Case”). 
See Plaintiffs’ First Amended Complaint (the “District Court Com-
plaint”), attached as Exhibit 1 to Motion to Dismiss and Motion for 
Sanctions, HNGH Ex. 4.  

 
2 Copies of the Note, the Deed of Trust, the participation agreement, the assignment 
and assumption agreement, and other related documents are attached to HNGH’s filed 
proof of claim. See Debtor Ex. D17.  

3 HN Green Hollow had acted as advisor to HNGH under an advisory agreement that 
gave it authority to execute documents on HNGH’s behalf when acting in its advisory 
role. Christensen test., 6/24/22 tr. at 196. 
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In the District Court Case, the Debtor and Barton raised the same fraud-
by-nondisclosure claim that they later brought in this Court against 
HNGH, HN Green Hollow, and Nambiar (discussed below). Notably, 
both fraud-by-nondisclosure claims allege that HNGH, HN Green Hol-
low, and Nambiar sought and obtained confidential information from 
the Debtor and Barton for the purpose of orchestrating a scheme to take 
control of the loan and wrongfully foreclose on the Property. Compare 
District Court Complaint ¶¶ 99–105 with First Bankruptcy Court Com-
plaint4 ¶¶ 53–54. 

On January 10, 2021, in connection with the Forbearance Agreement 
(discussed next), the District Court entered an Agreed Final Judgment 
dismissing with prejudice the fraud-by-nondisclosure claims and other 
claims against HNGH, HN Green Hollow, and Nambiar. See Agreed Fi-
nal Judgment, attached as Exhibit 2 to Motion to Dismiss and Motion 
for Sanctions, HNGH Ex. 4. Even so, the Debtor included the same alle-
gations from the District Court Case in its First Bankruptcy Court Com-
plaint in the First Adversary Proceeding (both discussed below). 

E. The Debtor delays its payment obligations by securing the 
Forbearance Agreement 

Despite the Debtor’s defaults, HNGH agreed to temporarily delay fore-
closing on the Property in early January 2021, in exchange for an imme-
diate partial interest payment by the Debtor of $100,000, plus an addi-
tional $100,000 payment on February 2, 2021 (the “Delay Payments”). 
Forbearance Agreement, Recital E, HNGH Ex. 6. Thereafter the Debtor 
and HNGH negotiated and entered into a Forbearance and Payoff Agree-
ment made effective on March 1, 2021 (the “Forbearance Agree-
ment”). 

Under the Forbearance Agreement, the Debtor’s outstanding defaults 
and accrued default interest were converted into principal-payment ob-
ligations under the Note effective as of December 31, 2020. Therefore, 
effective on December 31, 2020, the principal balance of the loan and 
Note became $40,073,171. That amount, in addition to any accrued and 
unpaid interest or other obligations under the Forbearance Agreement, 
would come due on July 31, 2021. Though the Debtor once again failed 

 
4 Defined below. 
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to satisfy its debts at maturity, HNGH allowed it to exercise its exten-
sion option under the Forbearance Agreement. The three-month for-
bearance extension pushed the maturity date to October 29, 2021, more 
than one full year after the initial Note maturity date. 

F. HNGH attempts to stop future delays by negotiating the 
Deed in Lieu as part of the Forbearance Agreement 

Given the Debtor’s numerous prior defaults, HNGH required valuable 
consideration in exchange for the forbearance. In addition to interest 
payments and Barton’s ratification of his Guaranty, the Debtor agreed 
to provide HNGH a deed in lieu of foreclosure, so the Debtor executed a 
special warranty deed and transferred the deed into escrow (the “Deed 
in Lieu”). The Deed in Lieu was to be released to HNGH upon a for-
bearance default, upon which HNGH had “the right to elect in Lender’s 
sole discretion to record the Deed [in Lieu] in the real property records 
of Dallas County, Texas to effect the transfer of the Property to Lender.” 
Forbearance Agreement § 9(a), HNGH Ex. 6. 

The parties anticipated that the Forbearance Agreement would provide 
the Debtor an extended out-of-court workout opportunity as an alterna-
tive to a bankruptcy proceeding. Instead of foreclosing on the Property 
and precipitating a bankruptcy filing, HNGH agreed to provide the 
Debtor an additional five to eight months to achieve an out-of-court 
workout that would enable the Debtor to satisfy HNGH in full either 
through a sale, refinance, or otherwise. If the Debtor failed, HNGH 
would be able to record its Deed in Lieu, thereby resolving the debts 
owed by Barton and the Debtor to HNGH without either party incurring 
the costs and expenses of further legal proceedings. 

The scope of the “last chance” period provided by HNGH was significant. 
In the Forbearance Agreement alone, HNGH provided the Debtor with 
up to eight months to develop the Property, find a buyer, or refinance 
HNGH’s debt. Further, when the Forbearance Agreement was executed, 
HNGH had already refrained from foreclosing on the Property for five 
months—from the October 1, 2020 Note maturity date through Febru-
ary 28, 2021. In total, HNGH provided the Debtor an aggregate of 13 
months of forbearance, a period longer than the initial term of the Note. 
The Debtor’s allegation that HNGH is a “predatory” lender is undercut 
by HNGH’s extended forbearance prior to the bankruptcy and by 
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HNGH’s agreed payment extensions after the bankruptcy (discussed be-
low).  

G. The Debtor delays its payment obligations through the 
bankruptcy filing 

On October 29, 2021, the Debtor defaulted on the Forbearance Agree-
ment and Note by failing to pay all amounts due and owing at maturity. 
HNGH then sought to enforce its rights and remedies under Section 9(a) 
of the Forbearance Agreement by recording its Deed in Lieu in the Dal-
las County records. HNGH submitted the Deed in Lieu for recording be-
fore the Debtor filed its petition for bankruptcy relief in the evening on 
October 29, 2021 (the “Petition Date”). The County Clerk recorded the 
filed Deed in Lieu at 1:36 p.m. on November 1, 2021, after the Petition 
Date.   

H. The Debtor attempts to delay its payment obligations by 
filing a lis pendens, followed by the First Adversary Pro-
ceeding 

On November 5, 2021, the Debtor recorded a lis pendens against the 
Property in the Official Public Records of Dallas County, Texas, as In-
strument No. 202100333511 (the “Lis Pendens”). The Lis Pendens 
clouds HNGH’s title to the Property. 

On November 11, 2021, the Debtor filed its Complaint to Avoid and Re-
cover Preferential and/or Fraudulent Transfer Pursuant to 11 U.S.C. §§ 
548 and 550 (the “First Bankruptcy Court Complaint”) against 
HNGH, Nambiar, and HN Green Hollow (together, the “Defendants”), 
initiating adversary proceeding No. 21-3085 (the “First Adversary 
Proceeding”). HNGH Ex. 3. The First Bankruptcy Court Complaint as-
serted claims to avoid and recover the transfer of the Property as a pref-
erential and fraudulent transfer under the Bankruptcy Code. The com-
plaint also asserted fraudulent-inducement claims and the same fraud-
by-nondisclosure claims that were dismissed with prejudice in the Dis-
trict Court Case. 

The parties resolved the First Adversary Proceeding through an Agreed 
Order of Judgment and Dismissal of Adversary Proceeding with Preju-
dice to Refiling (the “Adversary Judgment”). HNGH Ex. 7. Pursuant 
to the Adversary Judgment, which was agreed to as part of the March 
2022 Agreed Order (discussed below), the Court ordered, adjudged, and 
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decreed—and the parties stipulated—that, among other things, (a) all 
claims and causes of action asserted by the Debtor in the First Bank-
ruptcy Court Complaint were unmeritorious and were denied in their 
entirety and dismissed with prejudice to refiling; and (b) the Debtor and 
Barton provided releases and indemnifications to the Defendants in ex-
change for the denial of any sanctions against the Debtor or Barton in 
the First Adversary Proceeding. 

Notwithstanding resolution of the First Adversary Proceeding and the 
entry of the Adversary Judgment, the Debtor has not removed the Lis 
Pendens against the Property.      

I. The Debtor delays its payment obligations through the De-
cember 2021 Agreed Order 

The parties litigated not only in the Adversary Proceeding, but also in 
the Debtor’s main bankruptcy case, where HNGH wanted the case dis-
missed or the automatic stay lifted and the Debtor sought to enforce the 
automatic stay. That litigation was resolved (at least temporarily) 
through an agreed order dated December 10, 2021 (the “December 
2021 Agreed Order”), that set a “Payoff Deadline” of 5:00 p.m., 
March 15, 2022, for the Debtor to pay an agreed “Payoff Amount” that 
would satisfy the Note in full. HNGH Ex. 8. As consideration for obtain-
ing this extended Payoff Deadline, the Debtor agreed to make “Consid-
eration Payments” totaling $500,000 from December 2021 through 
March 1, 2022.  

Although the December 2021 Agreed Order did not specify who was ob-
ligated to prepare a “rescission deed,” the order required counsel for 
HNGH to “hold the rescission deed” during the pendency of the order. If 
a timely “Payoff Event” were to occur, the Deed in Lieu would be 
deemed rescinded and avoided, HNGH would deliver the rescission deed 
to the Debtor (so the Debtor could record it in the real property records), 
the Debtor would retain all title to the Property, and HNGH would be 
granted a $2 million allowed claim (the “Allowed Claim”) against the 
Debtor’s estate.   

On the other hand, if no timely Payoff Event were to occur, or if the 
Debtor were to miss other payment deadlines for the Consideration Pay-
ments or for unpaid property taxes, such a failure would constitute a 
“Default,” upon which the Deed in Lieu would be deemed a valid, una-
voidable prepetition transfer that the Debtor would be barred from 
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contesting. December 2021 Agreed Order at 2–3, HNGH Ex. 8. In other 
words, HNGH would become the owner of the Property automatically 
upon a Default.  

J. The Debtor attempts to delay its payment obligations by 
filing an emergency motion to extend the Payoff Deadline 
for a purported Tall Ship transaction  

On March 14, 2022—one day before the Payoff Deadline under the De-
cember 2021 Agreed Order—the Debtor filed an emergency motion to 
extend the Payoff Deadline, claiming that the Debtor had just signed a 
term sheet with Tall Ship Texas Partners, LLC for the sale of the Prop-
erty and that more time was needed to close the transaction. HNGH Ex. 
10. Even though the Debtor secured an extension of the Payoff Deadline 
(as noted below), nothing ever came of the Tall Ship transaction.  

K. The Debtor delays its payment obligations through the 
March 2022 Agreed Order 

HNGH objected to the Debtor’s request to extend the Payoff Deadline, 
but the parties reached an agreement memorialized in a joint stipula-
tion dated March 15, 2022 (the “Joint Stipulation”), HNGH Ex. 15, 
and an agreed order dated March 17, 2022 (the “March 2022 Agreed 
Order”), HNGH Ex. 16, under both of which— 

• the Debtor acknowledged it was not in a position to satisfy the 
Payoff Amount by the Payoff Deadline;  

• the parties extended the Payoff Deadline to May 30, 20225 (the 
“Extended Payoff Deadline”);  

• the Debtor agreed to pay $3.5 million to HNGH in March 2022 
(the “March 2022 Payments”), $2 million of which would sat-
isfy the Allowed Claim and $1.5 million of which would reduce 
the Payoff Amount;  

• the Debtor and Barton provided releases and indemnifications 
to HNGH and certain related parties;  

 
5 Because the deadline fell on a holiday, the parties later agreed to make the Extended 
Payoff Deadline May 31, 2022. 
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• the parties agreed that the Adversary Proceeding would be 
dismissed with prejudice through the entry of the Adversary 
Judgment (discussed above); and 

• the terms of the December 2021 Agreed Order were still in ef-
fect, except as modified by the March 2022 Agreed Order. 

L. The Debtor’s Plan is confirmed 

On April 25, 2022, the Debtor filed its Third Amended Plan of Reorgan-
ization (the “Plan”), Debtor Ex. D26, which incorporated the December 
2021 Agreed Order and the March 2022 Agreed Order (together, the 
“Agreed Orders”). The Agreed Orders control in the event of any con-
flict between the terms of the Plan and the Agreed Orders. Plan §§ 2.01, 
6.01. HNGH’s treatment under the Plan is thus simply the treatment to 
which it was entitled under the Agreed Orders. 

The Plan was confirmed on May 10, 2022, the Debtor submitted a pro-
posed confirmation order to the Court on May 12, and then the Debtor 
uploaded a revised order for Court consideration on May 16, 2022. On 
May 18, 2022, the Court entered its Order Confirming Debtor’s Third 
Amended Plan of Reorganization (the “Confirmation Order”), Debtor 
Ex. D27. By its own terms, the Plan became effective three days later, 
on May 21, 2022 (the “Effective Date”), though the Confirmation Order 
remained subject to appeal until after the Extended Payoff Deadline. As 
one potential funding source later noted, it could not get underwriting 
approval to close a transaction by the Extended Payoff Deadline because 
the confirmation order remained subject to potential appeals. See 
HNGH Ex. 85a.  

M. The Debtor delays paying HNGH when it misses the Ex-
tended Payoff Deadline 

Even though the Agreed Orders gave the Debtor over five and a half 
months to satisfy the Payoff Amount by marketing and selling the Prop-
erty or by refinancing the Property, the Debtor never sought any closing 
documents from HNGH until May 10, 2022, when it forwarded a request 
by Sendera Title (one of the title companies the Debtor was working 
with) for a payoff amount, a rescission deed from HNGH, and a confir-
mation order. HNGH Ex. 28 (5/10/22 email from Khudabuksh Walji, the 
Debtor’s general counsel, to John Kane, HNGH’s counsel, forwarding 
email request by Julie Lyssy of Sendera for three documents). HNGH 
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provided the payoff amount that same day and provided a draft rescis-
sion deed for comments on May 12, just two days later. HNGH Exs. 31, 
31a. Sendera Title accepted HNGH’s draft rescission deed for closing 
purposes. Marx test., 6/15/22 tr. at 74. 

Sendera Title did not seek any additional closing documents from 
HNGH until Tuesday, May 24, 2022, just four business days before the 
Extended Payoff Deadline. Sendera asked for documents to resolve the 
Happy State Bank collateral assignment, as well as a collateral assign-
ment that the Original Lender had made to its own lender (Axos Bank). 
HNGH Exs. 33, 33a. HNGH promptly resolved those requests before the 
Extended Payoff Deadline. See, e.g., 6/13/22 tr. at 55–56 (Marx testifying 
that Kane helped Sendera confirm that Axos issue was resolved); 6/23/22 
tr. at 94 (Blakeley testifying that HNGH’s hard work ensured that 
Happy State Bank was prepared to deliver the release necessary to re-
solve the Happy State Bank issue at closing). 

The Debtor did not provide HNGH with a full list of documents that the 
Debtor determined were necessary for closing until 3:24 p.m. on Memo-
rial Day, Monday, May 30, 2022 (the “Memorial Day Checklist”), the 
day before the Extended Payoff Deadline. HNGH Exs. 65, 65a.  

Many of the documents requested from HNGH in the Memorial Day 
Checklist were readily available instruments recorded in the Dallas 
County Public Records, which a title company should have been able to 
easily access weeks before the Extended Payoff Deadline. 

The Debtor admitted to HNGH that it was working with multiple title 
companies and multiple potential funding sources the day before and 
the day of the Extended Payoff Deadline. When HNGH and Happy State 
Bank asked for contact information for the closing title company, the 
Debtor failed to provide it promptly despite multiple demands, effec-
tively precluding or at least delaying parties from delivering documents 
necessary for closing. See, e.g., HNGH Ex. 62 (Kane May 27, 2022, email: 
“Don’t know which title co to send to.  You’re working with 3 [title com-
panies], I’ll let you forward it to the appropriate parties.” Lindauer re-
sponse: “That’s fair.”). 

The Debtor provided no comments to the draft rescission deed HNGH 
circulated on May 12, 2022, until May 30, 2022 (the day before the Ex-
tended Payoff Deadline), after HNGH had signed, notarized, and 
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delivered the prior form to Sendera Title to be held in escrow for closing. 
HNGH Exs. 64, 65, 65d. The Court emphasizes the Debtor’s delay here, 
which is significant in length and timing. As the Court notes in the dis-
cussion below, the Debtor and HNGH both are at fault for not agreeing 
to a form of rescission deed before they signed the December 2021 
Agreed Order. But the Debtor never asked for a draft until May 10, 2022, 
five months later, when the Debtor forwarded Sendera’s request for a 
rescission deed. HNGH and its counsel (who, based on the Debtor’s re-
quest, thought that a payoff transaction might finally be in the works) 
provided a draft rescission deed promptly, two days later, on May 12. 
The Debtor then waited two and a half weeks, until late in the afternoon 
the day before the Extended Payoff Deadline, before sending back a draft 
of its own. The length and timing of the delay were not commercially 
reasonable for a May 31 closing.  

The form of rescission deed that the Debtor circulated at 3:24 p.m. on 
May 30, 2022 contained factual representations contradictory to the 
agreement of the parties memorialized in the Agreed Orders.  

HNGH turned a revised draft of the Debtor’s proposed rescission deed 
within hours of receipt on May 30, 2022, which rectified the materially 
false statements that were in the Debtor’s prior draft.6 

The Debtor thereafter never provided comments responsive to HNGH’s 
revised draft rescission deed, which HNGH was prepared to execute and 
deliver at closing. Neither did the Debtor ever provide comments to the 
draft Payoff and Release of Lien instrument HNGH provided to the 
Debtor. The Debtor’s failure to provide further comments on these doc-
uments speaks volumes about the Debtor’s alleged intent to close a 
transaction on or before the Extended Payoff Deadline.  

HNGH was prepared to deliver, or to cause Happy State Bank to be pre-
pared to deliver, by closing, substantially all documents reasonably re-
quested at that time.  No title company ever delivered a proposed closing 
statement to HNGH despite multiple requests. 

The Debtor did not satisfy the Payoff Amount by the Extended Payoff 
Deadline. As explained in further detail below, notwithstanding its 

 
6 The false statements, and HNGH’s corrections, are discussed below in the Discussion 
section.  

Case 21-31954-swe11    Doc 283    Filed 09/28/22    Entered 09/28/22 13:12:35    Desc
Main Document      Page 13 of 49Case 3:22-cv-02118-X   Document 210-2   Filed 04/17/23    Page 14 of 50   PageID 7050



 14 

allegations to the contrary, the Debtor did not have any lender or other 
source of financing that was ready, willing, and able to satisfy (or to en-
able the Debtor to satisfy) the Payoff Amount by the Extended Payoff 
Deadline.  

N. The Debtor attempts to further delay its payment obliga-
tions by filing a motion to extend the Extended Payoff 
Deadline, only to withdraw it without explanation 

At 3:32 p.m. on May 31, 2022 (the Extended Payoff Deadline), the Debtor 
filed a motion to extend the Extended Payoff Deadline even further, and 
to compel HNGH to provide various “deliverables,” such as the Debtor’s 
preferred form of rescission deed and other closing documents from the 
Memorial Day Checklist (the “Motion to Extend and Compel”). 
HNGH Ex. 17. The Motion to Extend and Compel contains seventeen 
detailed paragraphs and includes nine exhibits, including a seventeen-
paragraph declaration by Barton detailing his allegations about 
HNGH’s alleged failure to provide the documents the Debtor thought 
were necessary for closing. In the Motion to Extend and Compel, the 
Debtor also threatened HNGH with litigation for allegedly interfering 
with the Debtor’s potential third-party financing sources: “Debtor recog-
nizes that such claims and related claims and causes of action are better 
presented in a complaint that may be filed against those who have par-
ticipated in frustrating the transaction between the Debtor and HNGH.” 
Motion to Extend and Compel ¶ 17, at 9. 

When considering the Motion to Extend and Compel, including the tim-
ing of its filing (on the day the Debtor alleges it was trying to close the 
transaction), the detail of its allegations and the amount of time taken 
to prepare the document, and all of the other evidence at the contested 
matter that is the subject of this Order (including the testimony of the 
witnesses, discussed below), the Court finds and concludes that the 
Debtor knew it could not close a transaction on or before the Extended 
Payoff Deadline because it did not have funding sources in place and 
would not have them in place, regardless of alleged deficiencies in clos-
ing documents.  The Debtor’s representatives, including Barton and 
Walji, testified that HNGH’s alleged delays and trickery thwarted their 
ability to close by the Extended Payoff Deadline, but that testimony was 
not credible.  
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Instead, the Debtor—which, after months and months of delay, waited 
too long to close a transaction timely—was attempting to set a trap for 
HNGH by raising alleged closing-document issues that could have and 
should have been resolved had the Debtor intended to close a transac-
tion timely.7 HNGH and its counsel did everything they reasonably 
could to prepare for a May 31 closing, including promptly sending drafts 
or redrafts of documents when requested and sending legal documents 
that were available.8 

Just two days later, on June 2, 2022, the Debtor filed a notice of with-
drawal of the Motion to Extend and Compel, which stated, without ex-
planation, “Debtor no longer desires to pursue the Motions at this time.”9  
HNGH Ex. 19.  

O. HNGH tries to stop the delays by filing its Motion to En-
force 

HNGH filed its Motion to Enforce Agreed Orders (the “Motion to En-
force”) on June 3, 2022. HNGH Ex. 20. The proposed order for the Mo-
tion to Enforce requests (among other things)— 

 
7 The Court was skeptical of HNGH’s allegation of a trap, made in opening arguments, 
but as the hearing progressed, the Court became convinced that HNGH’s analysis was 
spot-on.  

8 The Debtor’s demonstrative closing-argument presentation contains a portion of a 
May 27, 2022 email from Walji to Kane and Lindauer, which the Debtor describes as 
the Debtor’s “offer” of a day-by-day extension to allow time for HNGH to correct docu-
ments and close the transaction. See ECF No. 250, at 56/90. The Debtor’s slide is in-
complete and misleading. When the entire email is reviewed, it is evident that Walji 
was sending Kane a self-serving email that purported to “recap” the key points of a 
conversation between Walji, Kane, and Lindauer earlier that day. Kane responded to 
that email immediately, pointing out that while the Debtor requested an extension, 
Kane and HNGH agreed to no such extension. See HNGH Ex. 58. After considering the 
evidence, including Kane’s credible testimony, the Court believes HNGH agreed to no 
such extension on the May 27 call, and the email was not an “offer” as the Debtor 
suggests.   

9 The Debtor referred to “Motions” because the Clerk’s office had docketed the Motion 
to Extend and Compel as two motions given the request for two forms of relief (to ex-
tend a deadline and to compel production of documents).  
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• findings that a Default occurred under the Agreed Orders 
based on the Debtor’s failure to satisfy the Payoff Amount 
by the Extended Payoff Deadline; 

• findings that the releases, waivers, and indemnifications 
in the Joint Stipulation, March 2022 Agreed Order, and 
Adversary Judgment are binding and enforceable;  

• a determination that HNGH is the owner of the Property 
based on the Default under the Agreed Orders; 

• a determination that the Debtor must remove the Lis Pen-
dens; 

• a determination that the Debtor will be sanctioned in the 
future if it attempts to relitigate the Motion to Extend and 
Compel; and 

• a determination that the Debtor and its affiliates will in-
demnify HNGH and its affiliates for any expenses incurred 
in future litigation related to the Property or the HNGH 
loan documents.  

HNGH’s counsel conferred with the Debtor’s counsel for a hearing date 
on the Motion to Enforce. The Debtor agreed to a hearing starting on 
June 10, 2022.  Before the hearing, the Debtor prepared and filed two 
detailed responses to the Motion to Enforce. ECF Nos. 145, 149. In the 
first response, the Debtor argued that it was excused from its funding 
obligations under the Agreed Orders because HNGH had not delivered 
“necessary and important documents” for a closing and because HNGH 
had failed to disclose a Happy State Bank lien on the Property. In the 
second response, the Debtor requested the appointment of a real estate 
lawyer as a third-party mediator or a Federal Rule of Evidence 706 “ex-
pert” to oversee a delayed closing on or before June 21, 2022. In neither 
response did the Debtor allege that an adversary proceeding was re-
quired to resolve the issues raised in the Motion to Enforce. 

P. The Debtor attempts to delay its payment obligations 
again, this time by filing yet more litigation, the Second 
Adversary Proceeding 

At 8:00 p.m. on June 9, 2022 (the day before the date the Debtor agreed 
to start the hearing on the Motion to Enforce), the Debtor filed a 
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complaint against HNGH (the “Second Bankruptcy Complaint”), 
commencing Adversary Proceeding No. 22-3061 (the “Second Adver-
sary Proceeding”). In the Second Bankruptcy Complaint, the Debtor 
alleges that HNGH breached the Agreed Orders by— 

• “failing to place an executed Rescission Deed into escrow 
with its counsel during the pendency of the term of the 
Agreed Order[s];” 

• “refusing to timely provide a Rescission Deed to be held in 
escrow pending closing of the transaction and instead 
providing a non-conforming Special Warranty Deed;” 

• “failing to timely provide the necessary HNGH [closing] 
Deliverables to effectuate closing;” and 

• “not delivering confirmation and evidence of the proper in-
dorsement and delivery of the Promissory Note from HSB 
to be thereafter marked paid in full, terminated, or voided 
at closing by HNGH or at HNGH’s direction and HSB’s 
ratification and consent of HNGH’s actions taken as re-
lated to the Agreed Order and the Loan.” 

The Second Bankruptcy Complaint also asks the Court to declare that 
the Debtor is the rightful owner of the Property and that the Lis Pen-
dens is valid and enforceable until clear title in the Debtor’s favor is 
reestablished. The allegations and arguments in the Second Bankruptcy 
Complaint largely mirror the Debtor’s allegations and arguments in re-
sponse to the Motion to Enforce. 

Q. The Court commences a hearing on the Motion to Enforce, 
denies two requests by the Debtor to delay the proceeding, 
and conducts the hearing for over fifty hours, over fifteen 
nonconsecutive days  

The Court started the hearing on the Motion to Enforce on Friday, June 
10, 2022, as agreed by the parties, with a three-hour time estimate. At 
the beginning of the hearing, the Debtor’s new co-counsel, appearing for 
the first time, made what the Court construed as an oral motion to con-
tinue the hearing based on the newly filed Second Bankruptcy 
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Adversary Proceeding. The Court declined to continue the hearing.10 
The parties made opening statements, and HNGH began to put on its 
case-in-chief, but the parties bogged down over the admission of 
HNGH’s 120 proposed exhibits. The Court recessed for the parties to 
resolve objections to the admissibility of the exhibits, restarting the 
hearing later in the afternoon when the parties presented a detailed 
agreement regarding the admissibility of HNGH’s nearly 120 exhibits 
(some admitted for all purposes, some admitted for limited purposes), 
after which HNGH rested its case-in-chief.  

Although the Court allowed the Debtor a full and fair opportunity to 
present its case, the Court quickly became concerned that the Debtor’s 
mode of witness examination and trial strategy were designed to draw 
out the hearing, potentially to allow the Debtor more time to come up 
with its hoped-for funding for a transaction (even though the Extended 
Payoff Deadline had passed). For example: 

• At the continued hearing, Monday, June 13, 2022, two new attor-
neys appeared for the Debtor (bringing the total to four, each from 
a different law firm).11 New counsel first asked the Court to re-
peat the detailed and lengthy agreement the parties had reached 
and announced just days before regarding the nearly 120 HNGH 
exhibits. The Court denied that request because of time concerns.  

• Also on June 13, new counsel pressed another motion for contin-
uance that was filed the night before based on the alleged need to 
work out witness availability for the Debtor’s eleven listed wit-
nesses. See ECF No. 158. The Court denied that request for a con-
tinuance given the parties’ agreement to start the hearing on 
June 10 and given the Court’s confidence that the parties would 
be able to work together to schedule witnesses (they did).  

• Also on June 13, the Court declined new counsel’s request to en-
tertain, on the spot, a motion filed the night before (which was not 
set for hearing) to compel HNGH to deliver, in one day, 

 
10 This Order supplements the Court’s findings of fact and conclusions of law made on 
the record regarding denial of the Debtor’s oral motion for continuance, as well the 
Court’s denial of the Debtor’s filed motion for continuance, discussed next.  

11 Five if you count the attorney representing Barton individually.  
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unspecified missing attachments from HNGH’s exhibits that 
were admitted by agreement just days before. See ECF No. 160.12 

• On July 7, 2022, after twelve days of trial, the Debtor filed a “Trial 
Brief” that requested permission to re-examine all witnesses and 
documents where the Court sustained “the document speaks for 
itself” objections by HNGH’s counsel. ECF No. 231. The Debtor’s 
counsel said he researched the issue because he had never 
learned that objection in law school or in thirty years of practice. 
7/6/22 PM tr. at 115–16; 7/8/22 tr. at 4. In support, he pointed the 
Court to United States v. Nelson, 732 F.3d 504 (5th Cir. 2013).  

o The Court denied the request for reexamination of wit-
nesses and documents, first observing that the Debtor’s 
counsel himself, and the other counsel for the Debtor, had 
also made the same “document speaks for itself” type ob-
jections during trial. See, e.g., 6/23/22 tr. at 123–24 
(Lindauer); 6/24/22 tr. at 59 (Rodriguez), 96 (Rodriguez), 98 
(Rodriguez); 6/28/22 tr. at 21 (Lindauer), 23 (Lindauer), 27 
(Lindauer); 7/1/22 tr. at 119 (Rodriguez). 

o More important, the Court noted that it had construed the 
parties’ “document speaks for itself” objections, which ad-
mittedly were vague, as objections under Federal Rule of 
Evidence 403. In other words, if a witness is simply reading 
into the record what a document says (which is the only 
time the Court recalled the objection being made), the ob-
jection may or may not be sustained, depending on whether 
the Court—trying to determine the truth while not wasting 
time—concludes the probative value of reading the docu-
ment out-loud outweighs any concern about wasting time. 
See FED. R. EVID. 102, 403, 611. The Nelson opinion ex-
pressly recognizes the propriety of such an objection under 
those circumstances. See Nelson, 732 F.3d at 518 n.4 (“We 
take this opportunity to observe that the opinion testimony 
of a witness with personal or expert knowledge, helpful and 
pertaining to a document, is not objectionable on the 
ground that the document ‘speaks for itself.’ See FED. R. 

 
12 The Debtor eventually withdrew the motion to compel. See ECF No. 232. 
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EVID. 701, 702. Properly made, such an objection may per-
tain to the character and scope of testimony under Rules 403 
and 611.”) (emphasis added).   

• Finally, after fifteen days of trial, after closing arguments, be-
cause the Court was genuinely confused about an issue related to 
the Debtor’s in camera list of funding sources (discussed below), 
the Court made very brief comments about that list of names. 
7/12/22 tr. at 137–39. One of the Debtor’s attorneys then asked 
the Court, on the record, to “discontinue” the proceedings so the 
Debtor could investigate whether to file a motion to “recuse” 
based on the Court’s comments. The Court denied that request 
because it believed then (and the Court believes even more so 
now) that the request was completely without merit.13 

All told, the hearing lasted over fifty hours, stretched out over fifteen 
nonconsecutive days over two months. 

R. The Debtor attempts to delay its payment obligations by 
filing Plan-related motions  

On June 20, 2022, while the contested Motion to Enforce was ongoing, 
the Debtor filed two Plan-related motions that the Court construes as 
attempts to extend the already expired Extended Payoff Deadline. The 
first motion (the “Order-Modification Motion”) asks the Court to 
modify the Agreed Orders and the Confirmation Order to require HNGH 
to provide various closing documents, including the Debtor’s preferred 
form of rescission deed. ECF No. 173.  An unstated assumption in the 
Order-Modification Motion is that the Extended Payoff Deadline should 
be extended for the Debtor to obtain its financing and close a transac-
tion. The second motion (the “Plan-Modification Motion”) asks the 
Court for the same relief requested in the Order-Modification Motion, 
only this time through the procedural vehicle of modifying the Plan and 
Confirmation Order. ECF No. 174. 

 
13 No motion to disqualify or recuse has since been filed. 
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III. Discussion 

The Debtor did not satisfy the Payoff Amount by the Extended Payoff 
Deadline, so there has been a “Default” under the Agreed Orders, and 
thus the Deed in Lieu—automatically—is deemed a valid, unavoidable 
prepetition transfer to HNGH. See Agreed Orders. In other words, 
HNGH now owns the Property. To avoid this straightforward conclu-
sion, the Debtor raises various procedural and substantive arguments, 
none of which have merit.  

A. The Court can grant the relief requested in the Motion to 
Enforce without the filing of another adversary proceed-
ing 

As a preliminary matter, the Debtor argues that the relief HNGH seeks 
through the Motion to Enforce can be granted only with the filing of an 
adversary proceeding. According to the Debtor, Bankruptcy Rule 7001 
requires an adversary proceeding because HNGH seeks a determination 
of who owns the Property and because HNGH seeks injunctive and other 
equitable relief (such as an award of attorney’s fees and costs). See FED. 
R. BANKR. P. 7001(2), (7) (requiring an adversary proceeding if the pro-
ceeding seeks to determine the validity of an interest in property or 
seeks injunctive and other equitable relief).14   

If the parties and the Court were starting with a clean procedural slate, 
the Debtor might be right. But we’re not starting with a clean slate. In-
stead, the parties were knee deep in litigation in both the First Adver-
sary Proceeding and the bankruptcy case, and they resolved that litiga-
tion by negotiating the Agreed Orders. Those orders contemplate Court 
resolution of just one simple, primary issue: Has there been a Default 
under the Agreed Orders or not? If there has been a Default by the 
Debtor, then HNGH owns the Property. On the other hand, if there has 
not been a Default, then the Debtor still owns the Property. The Court 

 
14 The Debtor filed the Second Adversary Proceeding shortly before the start of the 
hearing on the Motion to Enforce, inviting the Court to determine the disputes in that 
proceeding instead. The Court declines that invitation because the Court can and 
should determine the issues in this contested matter involving enforcement of the 
Agreed Orders. The Court firmly believes the Debtor filed the Second Adversary Pro-
ceeding simply as a delay tactic. 
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does not need, and the parties are not entitled to, yet another adversary 
proceeding to resolve that simple issue. Nor is an adversary proceeding 
required to consider the other relief HNGH requests (such as attorney’s 
fees and release of the Lis Pendens), which is simply part of the Court’s 
enforcement of its own orders.  

Even the Debtor’s own Plan recognizes that HNGH can enforce its rights 
through the Motion to Enforce, without the filing of yet another adver-
sary proceeding: “If the Debtor or Reorganized Debtor fails to cause 
HNGH to be paid in full in accordance with the terms of the Agreed Or-
ders, then HNGH shall be entitled to exercise all of its rights and reme-
dies under the Agreed Orders.” Plan § 6.01 (emphasis added), Debtor Ex. 
D26. 

In short, the Court will not allow the Debtor to throw up an unnecessary 
procedural roadblock (and thus more delays) to resolving whether there 
is an unexcused Default by the Debtor under the Agreed Orders. The 
Court can resolve that issue and related ancillary issues by interpreting 
and enforcing the Agreed Orders in connection with the Motion to En-
force.   

B. The Debtor’s breach-of-contract arguments fail 

The Debtor next argues that “Debtor had secured funding and was pre-
paring to make the Final Payoff on May 31, 2022, as required by the 
Agreed Orders. However, after – and because – HNGH failed on May 30, 
2022 to comply with the terms of the Agreed Orders the lenders, of 
course, would not loan without compliance by HNGH with the Agreed 
Orders.” Debtor’s Opposition to Motion to Enforce Agreed Orders, ECF 
No. 145 (the “Debtor’s Opposition”) ¶ 19, at 7. The factual predicate 
for this argument is simply false, and the Debtor’s related legal and fac-
tual arguments concerning HNGH’s alleged breaches of the Agreed Or-
ders likewise do not withstand scrutiny. 

1. The Debtor had not secured funding to satisfy the Payoff 
Amount by the Extended Payoff Deadline 

The thrust of paragraph 19 of the Debtor’s Opposition is that the Debtor 
had secured funding and would have closed a transaction on May 31, 
2022, but for HNGH’s alleged breaches. Having read that assertion, the 
Court watched carefully during the multi-day hearing for the arrival of 
credible evidence of such funding. The credible evidence never arrived. 

Case 21-31954-swe11    Doc 283    Filed 09/28/22    Entered 09/28/22 13:12:35    Desc
Main Document      Page 22 of 49Case 3:22-cv-02118-X   Document 210-2   Filed 04/17/23    Page 23 of 50   PageID 7059



 23 

What arrived instead was a hodgepodge of evidence demonstrating that 
the Debtor was in a mad scramble with multiple potential funding 
sources, none of which were prepared to fund on or before the Extended 
Payoff Deadline on May 31, 2022:  

• Marx client who lost driver’s license. Randy Marx acted as coun-
sel to the Debtor on other transactions, but in connection with this 
dispute, he represented TCC 2022, LLC, which was doing due dili-
gence for a potential $40,882,500 “first lien” loan to the Debtor or 
“preferred equity interest” in the Debtor. HNGH Ex. 88a. On May 
31, 2022, Marx—at Walji’s request, 6/23/22 tr. at 23—wrote a letter 
“To Whom It May Concern,” stating that the principal investor in 
TCC 2022, LLC had lost his Texas driver’s license and thus could not 
fly to Missouri to access his funds in an account there until he ob-
tained a replacement driver’s license. HNGH Ex. 88a. The earliest 
his client would likely be able to make the loan or equity investment 
was June 7, 2022. Id. Walji forwarded the Marx letter to counsel for 
the Debtor and counsel for HNGH on May 31, 2022 (the Extended 
Payoff Deadline), at 3:55 p.m. HNGH Ex. 88. TCC 2022, LLC was not 
ready, willing, and able to fund a transaction on or before the Ex-
tended Payoff Deadline.    

• First Guaranty Bank. First Guaranty Bank was a potential lender 
to Enoch Investments LLC, an insider entity owned by a trust in 
which Barton is a beneficiary. Enoch was potentially going to pur-
chase the Property from the Debtor. First Guaranty Bank provided 
a commitment letter to Enoch for a loan of $33,840,000, but it was 
still subject to various due-diligence items and it had an estimated 
closing date far past the Extended Payoff Deadline: “The estimated 
date of closing is 10 (ten) business days from the Acknowledgement 
Date of this Commitment, subject to any additional time identified in 
order to obtain good title, insurance, legal review, or other common 
and ordinary needs identified by First Guaranty Bank to complete 
closing.” Debtor Ex. D4 (emphasis added). Because the acknowledg-
ment date of the letter was May 27, 2022, the estimated closing date 
was June 10, 2022, at the earliest, subject to any additional time for 
due diligence. First Guaranty Bank was not ready, willing, and able 
to fund a transaction on or before the Extended Payoff Deadline.   
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• Matthew Fleeger.  Matthew Fleeger (or his unnamed company) 
was a potential funding source who was going to “bridge the gap” 
between the potential $33,840,000 First Guaranty Bank loan to 
Enoch and the amount needed to satisfy the Payoff Amount (in ex-
cess of $40 million). Walji test., 6/24/22 tr. at 27–28. Fleeger testified 
briefly that he wired $12.5 million to his attorney’s account at some 
unspecified time before May 31, 2022, in anticipation of being in-
volved in a payoff of HNGH. 6/30/22 tr. at 67. Fleeger didn’t testify 
about whether he had done any due diligence for the transaction, 
whether the funds in his attorney’s account were somehow commit-
ted to the transaction, or whether Fleeger had made any other com-
mitment to fund the transaction. There is no credible evidence that 
Fleeger was ready, willing, and able to “bridge the gap” as a funding 
source on or before May 31, 2022. Even if Fleeger had been prepared 
to bridge the gap, First Guaranty Bank (as noted above) was not pre-
pared to fund its contemplated $33,840,000 loan by the Extended 
Payoff Deadline. 

• PLN. The Private Lender Network (“PLN”) was a potential funding 
source. In a letter dated May 31, 2022, to Walji, Garrison Kickham 
of PLN stated that (a) even if all unresolved issues concerning “title” 
and the rescission deed could be resolved on May 31, PLN’s under-
writing department would require five business days to close and 
fund the transaction (i.e., until June 7); and (b) given the 14-day ap-
peal period for the May 18, 2022 Confirmation Order, PLN’s under-
writing department would not have been satisfied until the 14-day 
appeal period had run on June 1, 2022. HNGH Exs. 85, 85a.15 PLN 
thus was in no position to fund a transaction on or before the Ex-
tended Payoff Deadline. 

• ReveriFinancing PM LLC. ReveriFinancing was a potential fund-
ing source. The Debtor introduced a May 20, 2022 term sheet be-
tween the Debtor and ReveriFinancing that is nonbinding on Rever-
iFinancing and is subject to due diligence and other conditions. 

 
15 Walji denied helping to prepare the PLN letter at HNGH Ex. 85a, but his denial was 
not credible. 6/24/22 tr. at 93–94. The Court believes Walji did help prepare the letter 
and that PLN was simply parroting what the Debtor told it. There is no credible evi-
dence that PLN had any independent concerns about HNGH’s draft rescission deed or 
other documents being prepared for closing. Any Walji testimony to the contrary was 
not credible.  
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Debtor Ex. D11a. No witness from ReveriFinancing testified about 
the due diligence, if any, the potential lender had done for a potential 
transaction. Walji testified that ReveriFinancing was not capable of 
closing on the Extended Payoff Deadline because of the open items 
on Schedule C of the Sendera title commitment, but Walji’s testi-
mony was not credible, and as noted below, the Court finds and con-
cludes that the Debtor was at fault for any unresolved closing docu-
ments. In any event, there is no credible evidence that ReveriFinanc-
ing was ready, willing, and able to fund a transaction on or before 
the Extended Payoff Deadline.  

• Dubai party. Walji testified that there was an overseas potential 
lender in Dubai, 6/24/22 tr. at 32, 64–65,16 158, but no witness from 
this unspecified potential lender testified, and there were no exhibits 
demonstrating any funding commitment or anything else about this 
unnamed potential lender. There is no credible evidence that an over-
seas lender in Dubai was ready, willing, and able to fund a transac-
tion on or before the Extended Payoff Deadline. 

• Tall Ship DTC LLC. The Debtor introduced a March 14, 2022, term 
sheet with Tall Ship that prompted the Debtor to file its emergency 
motion to extend the initial Payoff Deadline, HNGH Ex. 10 (term 
sheet attached to Debtor’s motion), but there was no evidence what-
soever that anything ever came of that Tall Ship transaction or any 
other transaction with Tall Ship. There is no credible evidence that 
Tall Ship was ready, willing, and able to fund a transaction on or 
before the Extended Payoff Deadline. 

• “N Entity.” Walji testified that he was involved in a potential trans-
action with an unspecified entity that starts with the letter N, whose 
name he did not want to disclose because of confidentiality concerns. 
There was no credible evidence from Walji or any other source (wit-
ness or documents) that the “N Entity” was ready, willing, and able 
to fund a transaction on or before the Extended Payoff Deadline. 

 
16 Page 64 of the transcript refers to “divide,” which should have been transcribed as 
Dubai.  
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• In camera list. Barton testified that several unnamed funding 
sources were prepared to lend the Debtor money on May 31, 2022. 
According to Barton, he did not want to disclose the names of those 
parties because he was concerned that HNGH would somehow tor-
tiously interfere with those funding sources. The Court finds Bar-
ton’s testimony about potential HNGH misconduct not credible,17 but 
the Court allowed the Debtor to submit a list of the alleged funding 
sources to the Court for in camera inspection so that Barton could 
testify about them without naming them.18 Barton then testified 
about five anonymous funding sources (whose names were on the in 
camera list) that allegedly were prepared to fund a transaction on 
May 31, 2022. All that was needed, according to Barton, were appro-
priate closing documents: “[T]ake all those little pieces of paper that 
are required and I will take this heavy load of money, we’ll go to the 
title company and exchange them like we’re supposed to, like honor-
able men. Show up with the papers, I’ll show up with the money. 
That’s all.” 7/1/22 tr. at 153–54. After considering Barton’s de-
meanor, the complete lack of supporting documentation for the al-
leged funding sources, the balance of Barton’s testimony, and all the 
other evidence at trial, the Court finds that Barton’s testimony was 
not credible. There is zero credible evidence that the five funding 

 
17 His testimony on this point appeared to be a variation on the fraud-by-nondisclosure 
claims that the Court previously found, and the parties previously agreed, were un-
meritorious. See Adversary Judgment.  

18 The Debtor’s counsel reported to the Court during the hearing that they were send-
ing over to the Court for in camera inspection not only the list of names they previously 
indicated would be coming, but also various other documents for in camera inspection. 
The Court admonished the Debtor’s counsel not to send over documents for in camera 
inspection that the Court had not requested. In response, counsel for the Debtor re-
quested permission to send additional documents to the Court that were not listed on 
any exhibit list and had not been offered into evidence, and the Court denied that re-
quest. See 6/30/22 tr. at 108–14. 

If the Debtor wanted the Court to consider alleged supporting documentation but had 
confidentiality concerns, the Debtor should have attempted to make them part of the 
record with appropriate safeguards—such as by offering them into evidence under seal 
or with redactions. The Court does not believe it would be appropriate, however, to 
consider materials that are outside the record and unavailable to opposing counsel. 

Ultimately the Debtor’s counsel sent over to chambers just the list of names, as they 
previously said they would.  
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sources on the in camera list were ready, willing, and able to fund a 
transaction on or before the Extended Payoff Deadline.  

• Any other funding sources. The testimony from Barton, Walji, 
and Marx about funding sources was at times a little vague and con-
fusing. To the extent there were other alleged potential funding 
sources that the Court has not specifically addressed above, the 
Court finds and concludes that there is no credible evidence that any 
other funding source was ready, willing, and able to fund a transac-
tion on or before the Extended Payoff Deadline.  

2. HNGH did not breach the Agreed Orders, or if it did, the 
breaches were nonmaterial or the breaches were waived by 
the Debtor 

The Debtor argues that HNGH breached the Agreed Orders in several 
respects, and that those breaches excused the Debtor’s funding obliga-
tion. The Debtor is wrong.  

a. Alleged breach #1: HNGH’s failure to “hold” an exe-
cuted rescission deed as of December 10, 2021  

The Debtor first argues that HNGH breached the December 2021 
Agreed Order because its counsel did not “hold” a fully executed rescis-
sion deed starting on December 10, 2021, when the term of the order 
began. The December 2021 Agreed Order did require counsel for HNGH 
to “hold the rescission deed during the pendency of the term of this 
Agreed Order,” but did not make either party solely responsible for 
drafting it. See December 2021 Agreed Order at 2. The Debtor and 
HNGH each have their own views about what a rescission deed or re-
scission instrument should contain, but the competing draft rescission 
documents eventually prepared by both parties contain signature blocks 
for HNGH and the Debtor. If the Debtor truly expected HNGH to be 
holding a fully executed rescission document starting on December 10, 
2021, why didn’t the Debtor ask for a draft for review and comment be-
fore that date so it could sign the document? Instead, the Debtor never 
inquired about a draft until May 10, 2022, when it forwarded to HNGH 
a request by Sendera (the Debtor’s title company)19 for a draft rescission 

 
19 Silver Star Title, LLC dba Sendera Title was the “Title Insurance Agent,” and its 
affiliate Title Resources Guaranty Company was the Title Insurance Company. 
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deed. Both parties are equally at fault here, and the Debtor’s position 
that it was shocked—shocked—to learn that HNGH was not holding a 
fully executed rescission deed on December 10, 2021, is not credible.  

The Debtor’s failure to inquire about a draft rescission deed until May 
10, 2022, supports the Court’s conclusion that any failure by HNGH to 
hold a signed rescission deed on December 10, 2021, was—if it was a 
breach at all—a nonmaterial breach. No rescission deed was necessary 
until the Debtor was serious about a transaction to satisfy the Payoff 
Amount. Moreover, the Debtor’s failure to take the steps necessary for 
HNGH to hold a rescission deed—such as the Debtor’s drafting, revising, 
or signing a rescission document prior to May 2022—constitutes a 
waiver of any complaint the Debtor may have about HNGH’s failure to 
hold a rescission deed on December 10, 2021. 

b. Alleged breach #2: HNGH’s failure to deliver an “effec-
tive” rescission deed for closing  

The Debtor next argues that HNGH breached the Agreed Orders be-
cause HNGH failed to deliver for closing an “effective” rescission deed, 
with the Debtor pointing to alleged deficiencies in HNGH’s proposed 
forms. This argument likewise lacks merit.  

i. The Debtor’s actions and inactions stymied HNGH 

A recap of the Debtor’s actions—and inactions—in the weeks leading up 
to the Extended Payoff Deadline is critical here. HNGH provided the 
Debtor a draft rescission deed on May 12, 2022. The Debtor then waited 
two and a half weeks, until 3:24 p.m. on May 30, 2022 (a holiday), the 
day before the Extended Payoff Deadline, before sending back a com-
pletely different draft of its own. By May 27, 2022, HNGH had already 
signed, notarized, and delivered its prior form to Sendera, which agreed 
with and accepted HNGH’s form (the “HNGH May 27 Rescission Doc-
ument”) for purposes of closing and issuing title insurance.  

Even though its own title company found the HNGH May 27 Rescission 
Document acceptable, the Debtor never explained to HNGH why the 
document was not acceptable. What’s worse, the Debtor’s own form that 
it sent back in response on May 30, drafted by Marx (the “Debtor May 
30 Rescission Document”), contained factual representations that 
were inconsistent with the Agreed Orders. For example, the Debtor May 
30 Rescission Document required HNGH to represent, warrant, and 
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affirm that it has no claims related to the Property. Debtor May 30 Re-
scission Document, HNGH Ex. 65d, at 3. Under the Agreed Orders, 
though, the Deed in Lieu was to be rescinded and the Note and Deed of 
Trust reinstated so that the Note could then be paid off and the Property 
would belong to the Debtor. Therefore, upon rescission, HNGH would 
have a claim related to the Property in that it would have a claim se-
cured by the Property, at least until it was paid off immediately there-
after. The Debtor’s document needed to be revised to address that agree-
ment. 

After finally receiving the Debtor’s new draft on the day before the Ex-
tended Payoff Deadline, HNGH turned a revised draft of the Debtor May 
30 Rescission Document within hours of receipt on May 30, 2022 (the 
“HNGH May 30 Rescission Document”), which rectified the materi-
ally false statements that were in the Debtor May 30 Rescission Docu-
ment (by making clear that HNGH claims no right or interest in the 
Property once the rescission becomes effective other than claims related 
to the reinstatement of the Note and Deed of Trust). After that, the 
Debtor never provided comments on the HNGH May 30 Rescission Doc-
ument, which HNGH was prepared to execute and deliver at closing. 

The Debtor now, at trial, cites various reasons why HNGH’s rescission 
documents were not sufficient, none of which it ever shared with HNGH 
prior to the Extended Payoff Deadline. After considering all the evidence 
at trial, the Court finds and concludes that the Debtor purposefully 
throttled communications regarding revised drafts of the rescission deed 
(and the other closing documents, discussed below) because it knew it 
had run out of time and did not have financing sources lined up for a 
transaction that had to close by May 31, 2022. Lindauer admitted as 
much on the morning of the Extended Payoff Deadline, when she 
emailed Kane to tell him that she did not see how everything for a clos-
ing could get done that day, that Barton was willing to “buy” an exten-
sion to finish the closing documents and get the funding he needs, and 
that she wanted to handle the matter “without us having to gear up 
things,” which was an obvious threat of litigation. HNGH Ex. 71. And 
we now know that the Debtor was busy during the time leading up to 
the Extended Payoff Deadline drafting a comprehensive motion and sup-
porting declarations and documentation to extend the payoff deadline 
yet again. 
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The Debtor’s actions—and inactions—were not commercially reasonable 
and were not in good faith. Moreover, there is zero credible evidence that 
any potential lender or finance source was ready, willing, and able to 
fund a transaction but refused to do so based on the HNGH May 30 Re-
scission Document (or even the original HNGH May 27 Rescission Doc-
ument). Any testimony from the Debtor’s witnesses to the contrary was 
simply not credible.  

The Debtor cannot now claim to be excused from its Default based on 
alleged deficiencies in HNGH’s form of rescission document when the 
Debtor purposefully throttled communications and negotiations about 
the document and when the Debtor’s funding sources were not ready for 
the transaction in any event. For these reasons, the Debtor is not ex-
cused from its Default under the Agreed Orders regardless of the alleged 
deficiencies in HNGH’s form document that the Debtor raises only now, 
after the fact.     

Even if the Court were to consider the Debtor’s rescission arguments, 
they are without merit.  

ii. The Debtor’s original rescission-deficiency argu-
ments were already addressed by HNGH   

In the Debtor’s Opposition to the Motion to Enforce, the Debtor raises 
only two issues regarding HNGH’s form of rescission deed. First, the 
Debtor argues that the HNGH May 27 Rescission Document was a 
“deed” that reconveyed title back to the Debtor and did not accomplish 
a rescission of the Deed in Lieu. According to the Debtor, a reconveyance 
back to the Debtor—through a “deed”—would be problematic for tax and 
other reasons; a rescission “of” deed is needed instead. Second, the 
Debtor argues that the HNGH May 27 Rescission Document contained 
an inappropriate “deed restriction,” which the Debtor clarified at trial 
was the provision stating that “the Property may only be used for hotel 
and residential condominium purposes.” Debtor Ex. D14, at 12/25 of 
PDF file.  There are at least four problems with the Debtor’s arguments.  

First, the Debtor’s own title company, Sendera Title, accepted the 
HNGH May 27 Rescission Document for closing. A title company’s deci-
sion to accept a document for closing (thus shifting to the title insurer 
any title risks) is significant, as explained credibly by Charles Edward 
Aster, HNGH’s expert witness. 7/11/22 tr. at 57.  
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Second, the December 2021 Agreed Order called for a “rescission deed,” 
so it is hard to fault HNGH for drafting a rescission “deed” since that’s 
what the Agreed Orders call for. And to top things off, Sendera Title—
the Debtor’s title company—specifically asked HNGH’s counsel to “send 
us a copy of the Rescission Deed where HNGH will deed back to 2999 
TC Acquisition. Thank you.” HNGH Ex. 32 (emphasis added). Again, it 
is hard to fault HNGH for sending over to the Debtor’s own title com-
pany the specific document they requested.   

Third, the hotel/condominium use restriction in the HNGH May 27 Re-
scission Document is the same use restriction in the original deed by 
which the Debtor acquired the Property. See Debtor Ex. D14, at 1/25 of 
the PDF file.20 When that was pointed out during trial, Marx said that 
HNGH would be the enforcement party under the HNGH May 27 Re-
scission Document, as opposed to the original grantor from which the 
Debtor acquired the Property. Neither Marx nor any witness for the 
Debtor explained credibly how HNGH would be an “enforcement party” 
if the Deed in Lieu were rescinded, leaving HNGH with no rights in the 
Property and leaving it in its original position before the Deed in Lieu 
filing. In any event, Marx admitted that he never shared his enforce-
ment-party concern with HNGH, 6/21/22 tr. at 46–47, and there is no 

 
20 Unfortunately, the Debtor included several separate documents in its Exhibit D14. 
That exhibit contains 25 PDF pages. Here is a table of contents for the documents in 
that 25-page PDF file: 

• PDF page 1: The Special Warranty Deed by which the Debtor acquired the 
Property in 2019. 

• PDF page 7: The Deed in Lieu (titled as a “Special Warranty Deed”) that was 
recorded in the real property records on November 1, 2021. 

• PDF page 12: HNGH’s form of rescission deed (titled as a “Special Warranty 
Deed”) that was originally circulated on May 12, 2022, and that was signed by 
HNGH and delivered to Sendera Title on May 27, 2022. It is defined now as 
the HNGH May 27 Rescission Document. 

• PDF page 20: Marx’s form of rescission deed (titled as an “Agreed Rescission of 
Special Warranty Deed”). This document is also found at HNGH Ex. 65d. It is 
defined now as the Debtor May 30 Rescission Document. 

To round out the various deeds, HNGH’s May 30, 2022, revised document, which was 
based on the Debtor May 30 Rescission Document, is found at HNGH Ex. 67a. It is 
now defined as the HNGH May 30 Rescission Document.  
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evidence that the Debtor or its counsel shared that concern with HNGH 
before the Extended Payoff Deadline. 

Fourth, and most important, to help facilitate a closing, HNGH aban-
doned its HNGH May 27 Rescission Document and circulated a new 
draft, the HNGH May 30 Rescission Document, which was based on the 
Debtor May 30 Rescission Document. The HNGH May 30 Rescission 
Document—like the Debtor’s document from the same date—is called 
an “Agreed Rescission of Special Warranty Deed” (i.e., a “rescission of 
deed” and not a “deed”), and it contains no purportedly inappropriate 
“deed” conveyance language. It also contains no hotel/condominium use 
restriction. The Court reiterates this stunning point: The only two al-
leged rescission deficiencies the Debtor raised in its Opposition to the 
Motion to Enforce—which kicked off a fifty-plus hour contested hear-
ing—were already addressed by HNGH on May 30, 2022, before the Ex-
tended Payoff Deadline. 

iii. The Debtor’s after-the-fact rescission-deficiency argu-
ments likewise lack merit 

The Debtor’s witnesses testified unpersuasively about why they thought 
the HNGH May 30 Rescission Document was not effective as a rescission 
instrument or was otherwise objectionable.  

Walji. Walji discussed the Debtor’s Exhibit D6, which is a redline pre-
pared by Lindauer’s office showing changes between the Debtor May 30 
Rescission Document and the HNGH May 30 Rescission Document.21 
Based on his review of the redline, Walji had various critiques of the 
HNGH document:  

• Walji criticized a paragraph in the HNGH document that referred 
to the Debtor’s bankruptcy case: “This one concerned me because 
it made reference to the bankruptcy case which was not part of 
the – of a rescission. And my version that – well, our version or 
the debtor’s version did not have that reference on this particular 

 
21 The redline is not perfect because it appears to show changes to a slightly earlier 
version of the Debtor May 30 Rescission Document. For example, the redline shows in 
certain places a change from “Deed in Lieu” to “Deed” when neither document ex-
changed by the Debtor and HNGH on May 30 contained the “Deed in Lieu” language. 
Overall, however, the redline appears to show all material changes between the Debtor 
May 30 Rescission Document and the HNGH May 30 Rescission Document.  
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rescission.” 6/24/22 tr. at 42. Here Walji appears to suggest that 
HNGH’s document inappropriately refers to the Debtor’s bank-
ruptcy case while the Debtor’s form does not.  

o But the Debtor’s own form has the same reference to the 
bankruptcy case, only moved to a following paragraph. See 
HNGH Ex. 65d, at 2. If Walji meant something else by this 
criticism, the Court cannot decipher it. 

• Walji criticized the HNGH document’s reference to the Grantee 
(HNGH) dating the Deed in Lieu (called the “Deed” in the redline) 
as of October 29, 2021, because Barton signed the Deed in Lieu in 
March 2021. 6/24/22 tr. at 42–43. 

o But this language is in a purely informational recital, and 
HNGH’s language is factually accurate. As HNGH’s recit-
als correctly reflect, Barton signed the Deed in Lieu on 
March 1, 2021, but HNGH dated the document as of Octo-
ber 29, 2021, when the Debtor defaulted and HNGH was 
ready to record the document. See Deed in Lieu, Debtor Ex. 
D14, at PDF pages 7–8. 

• Walji criticized HNGH’s deletion of language about how the 
Debtor did not consent to HNGH’s recording of the Deed in Lieu. 
6/24/22 tr. at 43. 

o But HNGH added only slightly different language, noting 
that the Debtor contested the filing and recording of the 
Deed in Lieu by HNGH, and that HNGH asserted that the 
filing and recording were appropriate. Moreover, this lan-
guage is in a purely informational recital and has no effect 
whatsoever on the operative provisions of the document.  

• Walji criticized the background information added by HNGH to 
make clear that the parties had agreed through the Agreed Or-
ders that HNGH “shall” rescind the Deed in Lieu and that the 
rescission “shall” be effective as of October 29, 2021, upon effec-
tuation of all conditions precedent set forth in the Agreed Orders 
(i.e., satisfaction of the Payoff Amount). According to Walji, this 
language added conditions to the rescission document that 
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require parties to look outside the document to determine 
whether the rescission is effective. 6/24/22 tr. at 44–45.22 

o But Walji’s view (and the Debtor’s interpretation) of the 
added language is myopic. HNGH’s added language is in a 
purely informational recital paragraph and simply para-
phrases what the Agreed Orders say: that HNGH shall re-
scind the Deed in Lieu and that the rescission shall be ef-
fective upon satisfaction of certain conditions—namely, 
payment of the Payoff Amount. Later language in the 
HNGH document makes abundantly clear that the rescis-
sion document is effective immediately, without having to 
refer outside the document.23 The document would never 
be recorded unless the Debtor actually paid HNGH. 
HNGH’s new language does not make the rescission condi-
tional or require parties to look outside the document to 
determine its effectiveness. 

In short, Walji’s testimony does not demonstrate any defects in the 
HNGH May 30 Rescission Document. And if the point of his testimony 
was to highlight that HNGH never sent the unsigned, never-agreed-to 
document to Sendera for closing, then Walji’s testimony misses the 
mark. HNGH did not breach the Agreed Orders simply because the 
Debtor secretly and silently disagreed with HNGH’s changes. Walji’s 
testimony instead highlights the Debtor’s unreasonable throttling of 

 
22 The Debtor’s counsel expanded on this argument during another part of the hearing, 
suggesting that the language changes the document from a present and effective re-
scission to a qualified and possibly contingent instrument that may be void for vague-
ness. 6/23/22 tr. at 178–82. Marx made a similar statement during his testimony.  
7/6/22 AM tr. at 60. 

23 For example: 

NOW THEREFORE Grantor and Grantee hereby incorporate 
by reference the recitals above, and HEREBY RESCIND AND 
AVOID in full, ab initio, the execution, delivery, granting, and record-
ing of the Deed and any and all grants, bargains, sales, transfers, and 
conveyances related to the Property otherwise effected in the hereby 
rescinded Deed, including any and all restrictions made therein, are 
HEREBY EXPRESSLY RESCINDED in full, ab initio. 

HNGH May 30 Rescission Document, HNGH Ex. 67a, at 2.  
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communications over a document that could have and should have 
been—with any appropriate minor tweaks—signed by the parties and 
used at closing (had the Debtor’s finance parties actually been prepared 
to fund).  

Marx. Marx testified about the Debtor’s Exhibit D6 redline document 
before Walji testified. Marx testified that (a) he would “prefer” that 
HNGH’s added language about satisfaction of “conditions precedent” in 
the Agreed Orders not be included because “it seems to want to subject 
this to the Agreed Orders,” and (b) although the “conditions precedent” 
language was not acceptable, HNGH’s revised document appeared to 
largely satisfy his client’s and the Debtor’s concerns. 6/21/22 tr. at 73–
74; 6/23/22 tr. at 55. Although the Court, as noted above, disagrees with 
Marx’s conclusion that the additional “conditions precedent” language 
rendered HNGH’s rescission ineffective, his testimony was credible at 
least insofar as it relayed his views of the document. What happened 
next was less credible.  

After Marx finished testifying, one of the Debtor’s counsel said Marx was 
“mistaken,” 6/23/22 tr. at 181, and explained the Debtor’s legal theories 
about why the HNGH May 30 Rescission Document was not effective. 
Later in the hearing, after Walji testified and after the Debtor’s counsel 
circulated transcript hearings to Marx and others, the Debtor asked to 
recall Marx to the stand because he thought his testimony needed fur-
ther “clarification.”24 6/29/22 tr. at 6; 7/6/22 AM tr. at 33. According to 
the Debtor’s counsel, Marx was concerned that the Debtor’s Exhibit D6, 
which he previously testified about, was not a true redline comparing 
the Debtor May 30 Rescission Document and the HNGH May 30 Rescis-
sion Document. 7/6/22 AM tr. at 21, 30–31.25 Over HNGH’s strenuous 

 
24 The Debtor initially tried to “clarify” Marx’s testimony with a filed Marx declaration, 
but the Court granted HNGH’s motion to strike it, so the Court did not consider it. The 
Court instead allowed Marx to retake the stand. 

25 As the Court already noted, the Debtor’s Exhibit D6 was not a perfect redline because 
it showed changes from “Deed in Lieu” to “Deed” when “Deed in Lieu” was not used in 
either party’s respective May 30 documents. The Court has now page flipped through 
the Debtor’s Exhibit D6 redline, the subject of Marx’s original testimony, and the red-
line Marx testified about when recalled to the stand, which is an exhibit to Marx’s 
stricken declaration. See redline attached to declaration at ECF No. 198. The Court 
did not consider, and still has not considered, the declaration, but the Debtor’s counsel 
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objection, the Court allowed Marx to retake the stand, where he testified 
about a new redline document he himself prepared during this trial 
showing changes between the parties’ respective May 30 documents. So 
after a six-day break after his initial testimony, after having time to read 
the trial transcripts (which included Walji’s testimony and the com-
ments of the Debtor’s counsel about how HNGH’s document was defi-
cient and how Marx’s testimony was “mistaken”), Marx testified again 
with renewed vigor about how the HNGH May 30 Rescission Document 
had several problems, including these alleged problems he did not raise 
in his earlier testimony: 

• Marx observed that the HNGH May 30 Rescission Document re-
fers to HNGH as the current payee and holder of the Note; accord-
ing to Marx, there would need to be confirmation that HNGH is 
the holder of the Note, and if not, Happy State Bank would have 
to sign the rescission document. 7/6/22 AM tr. at 67. 

o But this same language is in the Debtor May 30 Rescission 
Document, and (as explained below) Happy State Bank 
was prepared to deliver the Note to HNGH for the closing, 
so Happy State Bank would not need to sign the rescission 
document. 

• Marx criticized the language HNGH added to clarify that, upon 
rescission, it had no rights in the Property other than its rein-
stated Note and Deed of Trust. According to Marx, this language 
muddled the otherwise “definitive” statement (drafted by Marx) 
that HNGH had no interest in the Property, thus somehow creat-
ing a cloud on title to the Property.  

o But Marx’s original definitive statement—that HNGH had 
no interest in the Property—was simply false, as the par-
ties and the Court recognized in the Agreed Orders. The 
paragraph at issue is a representation-and-warranty para-
graph, and HNGH should not be required to represent 

 

walked Marx through his new redline on the screen during his reinvigorated testi-
mony. The Debtor’s Exhibit D6 redline and Marx’s new redline are the same in all 
material respects. The Court fails to see how Marx could have been truly confused 
about the Debtor’s Exhibit D6 redline as Marx claims. 7/6/22 AM tr. at 53–54.  
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something that simply is not true.26 HNGH’s revisions 
were limited and appropriate and did not cause the docu-
ment to be ineffective. 

Barton. Barton’s testimony about the rescission deed added little, if an-
ything, beyond what the other witnesses said. 

Marshal Dooley. Dooley, the Debtor’s real-estate expert, testified 
mainly about various documents that he thought should have been pre-
pared for a closing, and he also testified in some detail about the HNGH 
May 27 Rescission Document. But he had only one sentence to add re-
garding why he would not advise a commercial real estate lender or bor-
rower to accept the HNGH May 30 Rescission Document: “Because the 
rescission was contingent on some matters that were included in the ed-
its to the deed. And so you have to go to outside that document to be able 
to determine whether or not it was an effective rescission.” 7/1/22 tr. at 
202. 

Dooley’s brief and vague testimony appears to be a repeat of what Walji 
and Marx said about HNGH’s revisions. For the same reasons discussed 
above, Dooley’s testimony about the HNGH May 30 Rescission Docu-
ment was not persuasive. 

c. Alleged breach #3: Happy State Bank roadblock  

This argument is a tempest in a teapot. As noted above, to obtain the 
funds to acquire 100% of the Original Lender’s loan to the Debtor, 
HNGH obtained its own loan from Happy State Bank, which secured the 
loan to HNGH by obtaining a collateral assignment of the Note and Deed 
of Trust. In other words, Happy State Bank held the original Note and 
Deed of Trust (the loan documents between the Debtor and HNGH) as 
collateral for its own loan to HNGH. Happy State Bank also filed in the 
real property records an instrument reflecting the collateral transfer of 

 
26 Marx’s new redline contained, in a comment box, proposed language to address 
Marx’s concerns. The Court concludes that HNGH’s language was not problematic to 
begin with, but the fact that Marx proposed even newer language—during the trial—
to address his concerns simply highlights the Debtor’s throttling of communications 
near the Extended Payoff Deadline and its failure to provide these comments when 
they were needed—before the deadline.  
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the Note and Deed of Trust. See HNGH Ex. 33a, Schedule C, ¶ 5 (noting 
Collateral Transfer of Note and Lien to Happy State Bank). 

According to the Debtor’s Opposition to the Motion to Enforce, the 
Debtor was “surprise[d]” to receive a payoff statement from Happy State 
Bank on May 31, 2022, and a directive to pay Happy State Bank, be-
cause HNGH previously indicated that Happy State Bank had nothing 
to do with the transaction. “HNGH had not provided a similar instruc-
tion to the Debtor. Rather on May 31, 2022, contrary to [Happy State 
Bank’s] Payoff Statement, HNGH provided via its wiring instructions 
that all funds to be sent to it. HNGH never told Debtor that a portion of 
the funds should be sent to [Happy State Bank].” The Debtor’s allega-
tions are a combination of outright falsehoods and half-truths, culminat-
ing with this: “The Debtor was then faced with conflicting instructions 
for payment of millions of dollars from a third-party lender. It is in no 
way surprising - and in no way Debtor’s fault - that, faced with such a 
dilemma, the closing could not timely continue.” Debtor’s Opposition ¶ 
30, at 11. 

The Debtor’s arguments and allegations are disingenuous and without 
merit. The collateral transfer of the Note and Deed of Trust was reflected 
in the real property records.  The Debtor was aware, at the very latest, 
by May 18, 2022, that Happy State Bank possessed a cloud on the 
Debtor’s title because it was set forth plainly in Sendera’s title commit-
ment. See HNGH Ex. 33a, Schedule C, ¶ 5. While on May 20, 2022, Kane 
expressed his belief that Happy State Bank was not going to be a party 
to closing and that the Debtor needed to focus on paying off HNGH, 
Kane corrected that misunderstanding just days later. By May 27, 2022, 
HNGH and the Debtor had discussed how to address the Happy State 
Bank cloud on title. See HNGH Ex. 58 (Walji bullets 3, 4 referencing 
Happy State Bank matters for closing). Shortly thereafter, HNGH pro-
vided drafts of the documents necessary to resolve the issue. HNGH Exs. 
60, 60a, 61. The Debtor even commented on the proposed form of the 
Happy State Bank release. HNGH Ex. 65c. And HNGH specifically told 
the Debtor that HSB would be paid at closing out of the proceeds that 
would otherwise go to HNGH. See, e.g., HNGH Exs. 72, 89. 

As Julie Blakeley testified, HNGH’s hard work ensured that Happy 
State Bank was prepared to deliver the release necessary to resolve the 
Happy State Bank issue at closing. 6/23/22 tr. at 94. 
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The Debtor also made much ado about how Happy State Bank was not 
in “privity” with the Debtor, suggesting that the Debtor was not obli-
gated to pay Happy State Bank at closing. In other words, according to 
the Debtor, its only obligation was to pay HNGH at closing. This argu-
ment demonstrates that the Debtor was prepared to derail a closing by 
taking commercially unreasonable positions that were poorly designed 
to deflect attention away from its failure to have financing lined up. The 
evidence—and common sense—overwhelmingly demonstrates that 
HNGH properly directed the payment of a portion of its proceeds as it 
saw fit. Just as a seller can direct the payment of a broker commission 
from its own proceeds at closing, so too can HNGH direct a portion of its 
proceeds to be paid to Happy State Bank at closing. HNGH’s position is 
commercially reasonable. The Debtor’s position is not.   

Perhaps because the evidence did not support the Debtor’s initial com-
peting-demands-for-payment argument, or its contractual-privity argu-
ment, the Debtor’s theory on HNGH’s breach shifted during trial. The 
Debtor’s new “hostage Note” argument runs like this:  

• The Agreed Orders require that the Note be reinstated immedi-
ately before HNGH is paid off, and HNGH must hold the Note to 
reinstate it. 

• HNGH does not hold the Note because it was collaterally assigned 
to Happy State Bank. 

• Julie Blakeley of Happy State Bank testified that the bank would 
not release the Note back to HNGH until HNGH paid its $26 mil-
lion debt to Happy State Bank. 

• HNGH admitted that—without the payoff funds from the 
Debtor—it did not have $26 million to pay back Happy State 
Bank. 

• Therefore, HNGH could not possibly have reinstated the Note be-
cause it did not have an extra $26 million lying around to acquire 
the hostage Note back from Happy State Bank; and until HNGH 
acquires the hostage Note back from Happy State Bank, the Note 
cannot be reinstated, thus preventing the Debtor from paying off 
HNGH.  
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The Debtor’s legal logic ignores the reality that the parties could have 
achieved the desired result with a simultaneous or nearly simultaneous 
closing. For example, Happy State Bank—which had a good working re-
lationship with HNGH, 6/23/22 tr. at 123—could have delivered the 
Note to the title company to be held in escrow pending the title com-
pany’s receipt of the roughly $41 million the Debtor needed to pay off 
HNGH. Pursuant to a joint instruction letter to the title company from 
Happy State Bank, the Debtor, and HNGH, upon the title company’s 
receipt of the roughly $41 million, the Note could have been deemed re-
leased to HNGH for Note reinstatement, followed immediately by pay-
ment of $26 million to Happy State Bank and the balance to HNGH. 
Happy State Bank would not be at risk for the deemed release of the 
Note to HNGH shortly before payment to Happy State Bank.  

Although the precise details of such a closing were not laid out in detail 
during trial, witnesses from all sides, including Marx, Dooley, Nambiar, 
Christensen, Kane, and Blakeley—testified that the situation with 
Happy State Bank could have been addressed with a simultaneous or 
concurrent closing. See, e.g., 6/13/22 tr. at 100 and 6/15/22 tr. at 26–27 
(Marx); 6/29/22 tr. at 121–22 (Dooley); 6/27/22 tr. at 68–70 (Nambiar); 
6/24/22 tr. at 219–21 (Christensen); 7/8/22 tr. at 114–15 (Kane); 6/23/22 
tr. at 120–21, 128–31 (Blakeley).  

To avoid the common-sense conclusion that a simultaneous closing is 
feasible, the Debtor highlights Blakeley’s answer to this question: “Q 
You’re not going to release documents without the money actually going 
into your bank account, correct? A I believe that is correct.” 6/23/22 tr. 
at 131. In other words, the Debtor would have the Court believe, based 
on that limited testimony, that Happy State Bank would hold up a clos-
ing that would repay it $26 million by refusing to deliver the Note and 
Deed of Trust to a title company pursuant to joint instructions from all 
parties that would protect Happy State Bank’s interests during the very 
limited time the Note would be deemed returned to HNGH to allow re-
instatement and then payment to HNGH and Happy State Bank.27  

 
27 Or some other reasonable closing mechanism that provided for Note reinstatement, 
followed immediately by payment to HNGH and Happy State Bank. 
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The Court finds that Blakeley’s impromptu answer to the hostage-note 
question is not determinative. The Court has the highest degree of con-
fidence that Happy State Bank and its counsel would have and could 
have cooperated in a simultaneous closing and would not have held the 
Note hostage as the Debtor now argues. Even Barton himself impliedly 
rejected the Debtor’s closing-is-impossible-due-to-hostage-Note argu-
ment when he asked the Court for another chance to close by exchanging 
the “little pieces of paper” and the “heavy load of money” at a title com-
pany. 7/1/22 tr. at 153–54. Barton would not be trying so hard for an-
other shot at closing if the Debtor truly believed closing is impossible 
due to a hostage Note.  

Finally, the Debtor points to the logistical problems of the 3:00 p.m. 
wire-transfer cutoff time for banks on the Extended Payoff Deadline. 
According to the Debtor, even though Blakeley may have been ready to 
deliver the Note for closing on May 31, 2022, she would not have re-
leased the Note that day because it was too late in the day for Happy 
State Bank to receive its $26 million payoff by wire. This argument fails 
for two reasons.  

First, HNGH provided the Debtor the payoff information and wire in-
structions for Happy State Bank at 11:00 a.m. on May 31, four hours 
before any wire-cutoff deadline. See HNGH Exs. 72, 72a. 

Second, even if there were logistical issues on May 31, 2022, these logis-
tical issues were entirely the Debtor’s making. The Debtor started the 
entire process too late to achieve an orderly closing by the Extended Pay-
off Deadline. Even on that date, HNGH and Happy State Bank were 
desperately asking for contact information for whichever of the Debtor’s 
three title companies was actually going to handle the closing, only to 
be met with throttled communications, if any. See, e.g., 6/23/22 tr. at 96, 
118–19 (Blakeley testimony that she didn’t receive directions on which 
title company to deliver documents to); HNGH Ex. 90 (Happy State 
Bank counsel waiting for instructions on where to send release docu-
ment). 

We now know why the Debtor throttled communications: The Debtor 
knew there was not going to be a closing because none of its funding 
sources were ready, and the Debtor and its counsel were now—on that 
very day—focusing their efforts instead on preparing yet another motion 
to extend the payoff deadline.     
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d. Alleged breach #4: HNGH’s failure to provide necessary 
closing documents 

Finally, the Debtor alleges in its opposition to the Motion to Enforce that 
HNGH caused the Debtor not to close on a transaction by failing to de-
liver various necessary closing documents (besides the rescission deed). 
The Debtor’s allegations are without merit. 

In the weeks leading up to the Extended Payoff Deadline, Kane had 
more than once asked Lindauer for a closing checklist and a status of 
the potential closing. See, e.g., HNGH Ex. 48. The Debtor and Sendera, 
however, requested only limited information from HNGH until the very 
last minute. On May 10, 2022, in a limited request, the Debtor and 
Sendera asked HNGH for payoff amount, a rescission deed from HNGH, 
and a confirmation order. HNGH Ex. 28. HNGH provided the payoff 
amount that same day and provided a draft rescission deed for com-
ments on May 12, just two days later.28 HNGH Exs. 31, 31a.  

Then on May 24, 2022, just four business days before the Extended Pay-
off Deadline, Sendera asked for documents to resolve the Happy State 
Bank collateral assignment, as well as a collateral assignment that the 
Original Lender had made to its own lender (Axos). HNGH Exs. 33, 33a. 
HNGH promptly resolved those requests before the Extended Payoff 
Deadline. See, e.g., 6/13/22 tr. at 55–56 (Marx testifying that Kane 
helped Sendera confirm that Axos issue was resolved); 6/23/22 tr. at 94 
(Blakeley testifying that HNGH’s hard work ensured that Happy State 
Bank was prepared to deliver the release necessary to resolve the Happy 
State Bank issue at closing).   

Not until 3:24 p.m. on Memorial Day, Monday, May 30, 2022, the day 
before the Extended Payoff Deadline, did Lindauer send Kane the Me-
morial Day Checklist with the laundry list of documents the Debtor de-
manded for closing. HNGH Exs. 65, 65a. Kane replied immediately, 
pointing out the absurdity of sending the checklist the day before closing 
and asking what the Debtor actually needs to close. HNGH Ex. 68. 

The Court is convinced that by this time, the Debtor knew it would not 
be able to close a transaction by the Extended Payoff Deadline because 

 
28 The record is not clear, but the Court assumes the Debtor provided Sendera a copy 
of its own Chapter 11 plan confirmation order. 
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it did not have its funding sources lined up. As noted above, Lindauer 
admitted as much the next morning, on the Extended Payoff Deadline, 
when she emailed Kane to tell him that she did not see how everything 
for a closing could get done that day, that Barton was willing to “buy” 
an extension to finish the closing documents and get the funding he 
needs, and that she wanted to handle the matter “without us having to 
gear up things,” which was an obvious threat of litigation. HNGH Ex. 
71. And we now know that the Debtor was instead focused on preparing 
its papers to seek another extension. In addition, the Debtor was not 
taking other actions that would indicate it was actually preparing for a 
closing, such as circulating a closing statement, whether prepared by 
the Debtor or its title company. See, e.g., Christensen test., 6/24/22 tr. at 
222–23.29  

The Debtor’s allegation that HNGH failed to deliver closing documents 
is simply an attempt to deflect attention from the Debtor’s failure to 
have funding sources lined up by the Extended Payoff Deadline, and its 
failure to communicate regarding a closing checklist and closing docu-
ments until absurdly close to the Extended Payoff Deadline. And as 
noted above, there is zero credible evidence that any alleged funding 
source was unwilling and unable to fund on the Extended Payoff Dead-
line because of alleged deficiencies in closing documents. Any testimony 
from the Debtor’s witnesses or Marx to the contrary was simply not cred-
ible. The Court thus need not consider the Debtor’s arguments about 
missing closing documents because those alleged deficiencies did not 
cause the Debtor’s failure to close and did not excuse the Debtor’s pay-
ment default. 

Even if the Court were to consider the alleged closing-document defi-
ciencies, the Court rejects them. HNGH delivered or confirmed that it 
was preparing and would deliver in the ordinary course of business doc-
uments necessary to facilitate a closing by the Extended Payoff Dead-
line. HNGH went “pencils down” only when it became clear that the 
Debtor had no intention of closing by the Extended Payoff Deadline. Had 
the Debtor been willing to try to close by the Extended Payoff Deadline, 

 
29 Walji was not credible when he suggested that it was not the Debtor’s responsibility 
to prepare a closing statement, that a closing statement was not required by the “or-
der,” and that he didn’t recall whether Sendera was preparing a closing statement. 
6/24/22 tr. at 57, 62.   
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the parties could have resolved any open document issues. But the 
Debtor’s failure to cooperate—together with a lack of funds—made a 
closing doubly impossible.  

Finally, a small sampling of the Debtor’s document-deficiency allega-
tions is telling: 

• Texas/Delaware issue. The Debtor notes that in the Deed in 
Lieu, HNGH referred to itself as a Texas LLC, even though it is a 
Delaware LLC. HNGH repeated that mistake in its draft HNGH 
May 27 Rescission Instrument. Marx went so far as to claim that 
a failure to fix this “break in title” issue was “fatal.” 6/23/22 tr. at 
23, 47, 59. 

o But this clerical error could have been corrected with a sim-
ple correction instrument, as permitted by Texas Property 
Code section 5.028. That section allows the filing of a cor-
rection instrument to make a nonmaterial change that re-
sults from a clerical error, such as “an addition, correction, 
or clarification of . . . a party’s name, including . . . a de-
scription of an entity as a corporation, company, or other 
type of organization.” TEX. PROP. CODE § 5.028(a)(2)(A). 
Surely a clarification of HNGH’s status as a Delaware LLC 
(and not a Texas LLC) falls squarely within this nonmate-
rial-correction statute. Marx appears to have admitted that 
some type of corrective instrument would have been appro-
priate. 6/21/22 tr. at 68–69. 

o And just as important, if Marx or the Debtor thought this 
issue was “fatal,” why didn’t they say something to HNGH 
or Kane before the Extended Payoff Deadline? Even though 
Kane was aware of the mistake on the Deed in Lieu, the 
record does not reflect that he likewise considered the issue 
“fatal.” Marx never told Kane or anybody at HNGH before 
the Extended Payoff Deadline that he considered the issue 
a dealbreaker for closing, and the Court can locate no evi-
dence that the Debtor took this small step toward a closing 
by notifying HNGH of the alleged fatal defect. Moreover, 
even if HNGH had not noticed or corrected the error, it ap-
pears that the Debtor and Marx had personal knowledge of 
HNGH’s LLC status and thus could have filed the 
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correction instrument themselves, with notice to HNGH. 
See TEX. PROP. CODE § 5.028(c), (d).     

• Note reinstatement. The Debtor alleges that HNGH never of-
fered to the Debtor any document reinstating the Note. See 
Debtor’s Post-Hearing Brief ¶ 8, at 9, ECF No. 276.  

o This allegation is flat out false. Marx admitted that a Note 
reinstatement did not need to be a separate document but 
could be included in a rescission instrument, and that the 
HNGH May 27 Rescission Document reflected the parties’ 
agreement to reinstate the Note. 6/13/22 tr. at 50; 6/21/22 
tr. at 52. Moreover, the HNGH May 30 Rescission Docu-
ment, like the Debtor May 30 Rescission Document it was 
based on, also has Note-reinstatement language, although 
moved from a recital into a separate, operative paragraph.  

For all the reasons outlined above, the Debtor’s breach-of-contract argu-
ments fail.  

C. The Debtor’s equitable-estoppel argument fails 

According to the Debtor, because HNGH materially breached the Agreed 
Orders, it is now equitably estopped from seeking to enforce the Agreed 
Orders. ECF No. 276 ¶ 17, at 13. As explained above, HNGH did not 
breach the Agreed Orders. What’s more, the Debtor failed to plead and 
prove the specific elements of equitable estoppel. 

Equitable estoppel is an equitable doctrine based on the principle that a 
party that, by its conduct, has induced another to act in a particular 
manner should not be permitted to adopt an inconsistent position and 
thereby cause a loss or other injury to the counterparty. In re Perry, 423 
B.R. 215, 287 (Bankr. S.D. Tex. 2010). A party seeking equitable estop-
pel bears the burden of proving its essential elements, and failure to 
provide supporting evidence on any element is “fatal” to the defense.  
Med. Care Am., Inc. v. Nat’l Union Fire Ins. Co. of Pittsburgh, Penn., 341 
F.3d 415, 422 (5th Cir. 2003). Under Texas law, equitable estoppel is 
established when (1) a false representation or concealment of material 
facts (2) is made with knowledge, actual or constructive, of those facts, 
(3) with the intention that it should be acted upon, (4) to a party without 
knowledge or means of obtaining knowledge of the facts, (5) who detri-
mentally relies on the representations. Id. 
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During the hearing, the Debtor sought to show that HNGH made false 
statements or concealed material facts by (i) representing that HNGH 
held the Note and that Happy State Bank would not be involved in the 
proposed closing; (ii) failing to prepare and hold an effective rescission 
deed beginning on December 10, 2021; and (iii) entering into Agreed Or-
ders despite HNGH’s purported lack of intent to perform. The Debtor’s 
positions are not credible. 

First, the Debtor was aware, at the very latest, by May 18, 2022, that 
Happy State Bank possessed a cloud on the Debtor’s title because it was 
set forth plainly in Sendera’s title commitment. See HNGH Ex. 33a. It 
is true that HNGH mistakenly stated in its filed proof of claim that it 
held the Note. It is also true that on May 20, 2022, Kane expressed his 
belief that Happy State Bank was not going to be a party to closing and 
that the Debtor needed to focus on paying off HNGH. But Kane corrected 
both misunderstandings just days later. By May 27, 2022, HNGH and 
the Debtor had discussed how to address the Happy State Bank cloud 
on title. See HNGH Ex. 58 (Walji bullets 3, 4 referencing Happy State 
Bank matters for closing). Shortly thereafter, HNGH provided drafts of 
the documents necessary to resolve the issue. HNGH Exs. 60, 60a, 61. 
The Debtor even commented on the proposed form of the Happy State 
Bank release. HNGH Ex. 65c. And Blakeley testified that she had signed 
and was willing to deliver the Note for a simultaneous closing. 6/23/22 
tr. at 96, 118–21; 128–31. HNGH fully rectified its misstatements, and 
the Debtor did not rely to its detriment on either one.   

Second, HNGH’s failure to hold an executed rescission deed on Decem-
ber 10, 2021, was the fault of both the Debtor and HNGH because—as 
explained above—both parties needed to review and sign the document. 
Moreover, HNGH provided draft rescission documents in time for the 
Debtor to use them for closing, but the Debtor failed to provide com-
ments to either the HNGH May 27 or May 30 Rescission Documents. 
Lack of diligence cannot be excused through equitable principles. See 
United States v. Brink, 795 F. Supp. 2d 565, 584 (S.D. Tex. 2011). 

Finally, the Debtor argues that HNGH was a predatory lender that was 
waiting to seize the Debtor’s Property and never intended to perform 
under the Agreed Orders. The Court rejects every iteration of this argu-
ment that the Debtor made before, during, and after trial. HNGH gave 
the Debtor ample time to find a source of funds to pay HNGH, agreeing 
to both prepetition forbearances and postpetition extensions of the 
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Court-ordered deadline to satisfy the Payoff Amount. And HNGH and 
its counsel bent over backwards near the Extended Payoff Deadline to 
accommodate the Debtor’s absurdly tardy request for closing documents. 
In the end, the Debtor’s failure to meet the deadline was entirely its own 
fault.  

D. The Court denies the Debtor’s request for the appointment 
of an expert or mediator with expanded powers  

In the Debtor’s second response to the Motion to Enforce, the Debtor 
requests the appointment of a real estate lawyer as a third-party medi-
ator or Federal Rule of Evidence 706 “expert” to oversee a delayed clos-
ing on or before June 21, 2022, and to call binding “balls and strikes” on 
various closing documents.  

These proposed expanded powers to make binding determinations re-
garding closing documents go far beyond the powers of an expert under 
Federal Rule of Evidence 706 or even a mediator. Instead, the real estate 
lawyer with expanded powers looks eerily like a special master under 
Rule 53 of the Federal Rules of Civil Procedure, but the appointment of 
special masters in a bankruptcy case is prohibited. See FED. R. BANKR. 
P. 9031 (“Masters Not Authorized. Rule 53 FR Civ P does not apply in 
cases under the Code.”). 

Even if the Court could appoint a real estate lawyer with expanded pow-
ers, the Court would decline to appoint one here. The Debtor had several 
chances before bankruptcy to pay HNGH. Then the Debtor had two 
chances during the bankruptcy to pay HNGH before the expiration of 
Court-ordered deadlines. The Court has little confidence that the Debtor 
would or could pay HNGH even if given another chance. Rather, the 
Court believes the likely outcome would be more delay and more litiga-
tion. The Court also doubts that it could extend the already lapsed Ex-
tended Payoff Deadline in any event because HNGH became the owner 
of the Property automatically once a Default occurred under the Agreed 
Orders. The Court need not decide that issue, however, because the 
Court would not extend the deadline even if it could. Enough is enough.   

E. The Court denies the Debtor’s plan-related motions 

Through the Order-Modification Motion and the Plan-Modification Mo-
tion, the Debtor—alleging that HNGH breached the Plan and Confirma-
tion Order—seeks to compel HNGH to provide various closing 
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documents, including the Debtor’s preferred form of rescission instru-
ment, for use at yet another attempted transaction closing. There is no 
credible evidence that HNGH breached any provision of the Plan or Con-
firmation Order. Moreover, even if the Court had the authority to grant 
these motions (an issue the Court does not decide), the Court would, in 
the exercise of its discretion, deny them for the same reasons outlined 
above.  

IV. Conclusion 

For the reasons described in this Order, the Court ORDERS, AD-
JUDGES, AND DECREES as follows: 

• The Motion to Enforce [ECF No. 134] is GRANTED in part and 
DENIED in part as set forth in this Order. 

• The Deed in Lieu was a valid conveyance, and HNGH is now the 
owner of the Property pursuant to that Special Warranty Deed 
recorded as Instrument Number 202100327172 in the real prop-
erty records of Dallas County, Texas on or about November 1, 
2021. 

• The Debtor shall have no further right, title, or interest in the 
Property, nor any lien, claim, encumbrance, or cloud on title 
against the Property. 

• The Debtor shall have seven days from the entry of this Order to 
remove its Lis Pendens, Instrument Number 202100333511, from 
the Property. 

• When the Debtor removes its Lis Pendens against the Property, 
the Debtor shall provide notice to HNGH that the Debtor has done 
so, and HNGH shall then release Barton from his Guaranty and 
shall dismiss its personal guaranty case with prejudice. 

• The balance of the relief requested in the ordered paragraphs of 
HNGH’s proposed order attached to the Motion to Enforce as Ex-
hibit A—specifically concerning contempt, sanctions, and indem-
nifications—is DENIED without prejudice to refiling later when 
and if such issues are ripe for decision. 

• The Debtor’s Order-Modification Motion [ECF No. 173] and Plan-
Modification Motion [ECF No. 174] are DENIED. 
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• The Debtor’s request to appoint a mediator or expert under Fed-
eral Rule of Evidence 706 is DENIED. 

• All other relief requested by the Debtor, whether before, during, 
or after the contested hearing, and whether by written or oral re-
quest, to the extent not already specifically addressed in this Or-
der, is DENIED. 

• The terms and conditions of this Order shall be effective and en-
forceable immediately upon its entry. 

• The Court shall retain jurisdiction over all matters pertaining to 
this Order. 

### End of Order ### 
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